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2 
In the 
United States Court of Appeals 


For the District of Columbia Circuit 
No. 16,415 


TEAMSTERS, CHAUFFEURS & HELPERS LOCAL UNION No. 79, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 

Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 39(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issue and 
dates for filing of the briefs and joint appendix: 


I. 
STATEMENT OF THE SUIT 
Whether, in the circumstances of this case, the Board 
properly found that an employer does not violate Section 
8(a) (1) of the Act by discharging employees for refusing 


to accept assignments which would require them to cross a 


picket line at the premises of another employer. 
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Il. 
JOINT APPENDIX 


A. The portions of the record to be printed shall be em- 
bodied in a joint appendix. Petitioner shall serve its designa- 
tion of the contents of the joint appendix on or before Sep- 
tember 5, 1961. The Board shall serve its designation on or 
before September 15, 1961. Any further designations shall be 
served on or before September 25, 1961. 


B. Each party shall bear the expense of printing in the 
joint appendix the portions of the record it designates. Peti- 
tioner shall include in its designation the Board’s Decision 
and Order, the Intermediate Report of the Trial Examiner, 
the motion to intervene and the Court’s order entered there- 
on, and this stipulation and the Court’s order entered there- 
on. The printing of the joint appendix shall be petitioner’s 
responsibility, provided that the Board furnishes it with a 
complete copy of the record from which to print. 


C. The parties and the Court, at or following the hearing 
of the case, may refer to any portion of the original tran- 


script of record or exhibits herein which has not been 


printed, or otherwise reproduced, and any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs, 


Il, 
FILING OF BRIEFS 


A. Petitioner’s brief and the joint appendix shall be filed 
on or before November 10, 1961. 
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B. The Board’s and the Intervenor’s briefs shall be filed 
within 30 days after the filing of petitioner’s brief. 


C. Petitioner may file a reply brief within 15 days after 
the filing of the Board’s or Intervenor’s brief, whichever is 
filed later. 


D. The provisions of Rule 18(d) relating to typewritten 
briefs shall be applicable. 


DATE: 


Marcel Mallet-Prevost 
Assistant General Counsel 
NATIONAL LABOR 
RELATIONS BOARD 
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United States Court of Appeals 
For the District of Columbia Circuit 
September Term, 1960 


No. 16,415 


TEAMSTERS, CHAUFFEURS & HELPERS LOCAL UNION No, 79, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 

Petitioner, 
CP 


NATIONAL LABOR RELATIONS Boarp, 


Respondent, 


a 


REDWING CARRIERS, INC., and ROCKANA CARRIERS, INc., 
Intervenors. 


Before: Bazelon, Acting Chief J udge, in Chambers, 


ORDER 


Upon consideration of the prehearing stipulation submit- 
ted by the parties in this case, it is 


ORDERED that the prehearing stipulation is approved 
and that the Clerk is directed to file it, 


It is FURTHER ORDERED that the prehearing stipula- 
tion shall be printed in the joint appendix and shall control 
further proceedings in this case, 


Dated: Aug. 18, 1961 
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UNITED STATES OF AMERICA 


Before the 
National Labor Relations Board 


Cases Nos. 12-CA-102J, 1022, 1023, 1025, 1026, 1027, 
1028, 1060 


Case No. 12-CA-1102 


REDWING CARRIERS, INC., and ROCKANA CARRIERS, INC., 
and 


TEAMSTERS, CHAUFFEURS AND HELPERS LOCAL UNION 
No. 79, INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


and 
WILLIE P. MAY 


DECISION AND ORDER 
On May 19, 1960, Trial Examined Albert P. Wheatley issued 
his Intermediate Report in the above entitled proceeding, 
finding that Respondent had engaged in and was engaging 
in certain unfair labor practices and recommending that it 
cease and desist therefrom and take certain affirmative ac- 
tion, as set forth in the copy of the Intermediate Report at- 
tached hereto. Thereafter, the Respondent and the General 
Counsel filed exceptions to the Intermediate Report, and sup- 


porting briefs. 
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The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed, The Board 
has considered the Intermediate Report, the exceptions, briefs 
and the entire record in the case, and hereby adopts the find- 
ings, conclusions, and recommendations of the Trial Exam- 
iner only to the extent that they are consistent with the fol- 
lowing decision and order:? 


The Respondent is a common carrier and for years has 
carried on regular hauling operations by truck from and to 
the plants and mines of the Virginia-Carolina Chemical Cor- 
poration (herein called V-C). On May 22, 1959? the em- 
ployees of V-C struck and formed a picket line at the entrance 
to the V-C premises. The strike lasted until August 1. As 
more fully described in the Intermediate Report, on June 2, 
the Respondent terminated seven of its drivers (Silvers, 
Spivey, V. Bennett, B. Bennett, J. Cooper, L. Cooper and 
Sewell), and on July 21, one driver (May) for refusing to 
carry out their assignments which required them to cross 
the picket line at V-C, although they remained on the job for 
the performance of all other work Another driver, Krzanow- 
ski, when given the same assignment of June 24, left the job 
and went home. Upon his return to the plant on June 26, 
he was discharged on the specific ground that he had left 
his work without notice to the Respondent. 


The General Counsel relies in substance upon Section 502, 
of the Act which provides in part that “the quitting of labor 
"The Respondent’s request for oral argument is denied as the record, 
including the briefs, adequately presents the issues and the positions of 


the parties. 
“All dates hereafter are for the year 1959, unless otherwise specified. 
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by an employee or employees in good faith because of ab- 
normally dangerous conditions for work at the place of em- 
ployment of such employee or employees [shall not] be 


deemed a strike under this Act.” Specifically, the General 


Counsel takes the position that all 9 drivers, the complain- 
ants herein, refused to cross the V-C picket line because they 
believed in good faith that to accept such assignment would 
subject them to abnormally dangerous conditions in the 
course of their work. In these circumstances, the General 
Counsel contends, Section 502 provides protection to the 9 
complainants, and their discharge therefore violated Section 
8(a) (1) of the Act. 


We need not decide whether, had there existed “abnormally 
dangerous conditions”, Section 502 would afford affirmative 
protection to these complainants, for, upon careful considera- 
tion of all the pertinent evidence, we cannot conclude that the 
General Counsel has established the existence of such condi- 


tions. 


It is necessary first to clarify the meaning of the term 
“abnormally dangerous conditions” as used in Section 502. 
We are of the opinion that the term contemplates, and is in- 
tended to ensure, an objective, as opposed to a subjective, test. 
What controls is not the state of mind of the employee or 
employees concerned, but whether the actual working condi- 
tions shown to exist by competent evidence might in the cir- 
cumstances reasonably be considered “abnormally danger- 
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ous.””* In this light, we turn to the evidence relative to the 
Specific complainants, 


We can dispose of Krzanowski’s case at the outset. On the 
basis found by the Tria] Examiner, we are satisfied that his 
case is distinguishable from the others with respect to the 
Section 502 allegation, When this driver was given the as- 
signment to the V-C premises on June 24, he abruptly left 
the job and went home. He returned to work on June 26, 
Stating that he had been sick and his truck had not been 
Operating properly. In the circumstances, we find that 
Krzanowski was justifiably discharged for the specific rea- 
son that he left his work for about two days without notice 
or explanation to the Respondent in violation of a company 
rule. 


Seven of the drivers were discharged on June 2. The 
background circumstances were as follows. Prior to the strike 
at V-C, Respondent hauled in or out of V-C from 60 to 90 
loads a day. From the inception of the strike on May 22 until 
June 2, the V-C facilities were virtually shut down. During 
this period, 13 loads in or out of V-C were hauled by 10 of 
Respondents drivers, of whom 3 are complainants under dis- 
cussion. On June 1, V-C notified Respondent it would re- 
Open on a full scale and Respondent thereupon undertook 
to resume its normal trucking operations. (As of June 2, 


Rockana alone had a complement of about 50 drivers. )* On 


See, eg, NL. R. Bev. Knight Morley Corp,, 251 F. 2d 7 - 
(C.A. 6) and Knight Morley Corp., 116 NLRB 140, 145, 154; Burke v. 
Mesta Machine Co., 79 F. Supp. 588, 611. 

‘Namely, B. Bennett, J. Cooper, L. Cooper. 

“The record does not disclose how many drivers were employed by 
Redwing as of June 2. 
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June 2, the 7 drivers in question, among others were as- 


signed to the V-C premises. 


As detailed in the Intermediate Report, the incidents oc- 
curing between May 22 and June 2, adduced to show the 
existence of “abnormal danger” which would affect these 
complainants in crossing the V-C picket line, consisted of the 
following. Shortly before the strike commenced, drivers 
Spivey and B. Bennett were told by certain V-C employees 
not to cross the picket line in the event of a strike as “some- 
body would get hurt.” Driver Shirley was stopped at the 
picket line, and after reporting to the Respondent, was es- 
corted across the picket line by a deputy sheriff. Driver 
Francouer was stopped at the picket line and threatened by 
pickets, He proceeded to a nearby grocery store to telephone 
Respondent for advice. A “good dozen” pickets followed him 
into the store and threatened him; as he left the store he was 
shoved, swung at, and finally kicked in the “rear end.” Driver 
Sewell was approached by 8 to 10 men while he was eating 
supper in a diner and was told, “I hope you boys are not 
planning to go in because if you do we ain’t going to promise 
you what will happen.” 


In the early morning of June 2, six of these drivers, ex- 
cluding Sewell, after generally discussing the matter among 
themselves and others, refused the assignment to drive 
through the V-C picket line. They were promptly discharged. 
Sewell reported for work in the afternoon, being aware of 
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the six who had turned down the assignment that morning. 
Sewell made the same decision and was terminated.* 


On July 21, driver May received the assignment, refused 
and was discharged. As to May, we rely upon these particu- 
lar circumstances, He had previously decided, in agreement 
with the other drivers on the morning of June 2, to refuse 
any assignment to cross the V-C picket line, On June 27, a 
Florida State court issued an injunction which, inter alia, 
restrained 10 individuals from further participation in the 
picketing at V-C upon finding that they had committed acts 
of violence on the picket line, Following the injunction until 
the date of May’s refusal on July 21, only one specific inci- 
dent of violence (the acid throwing) occurred—and, this oc- 
curred away from the picket line. 


As already indicated, we have considered the evidence as 
to each of the complainants herein in light of the objective 
facts existing at the time each made his decision to refuse 
the assignment. In reaching our conclusion on the factual 
issues posed, we have jn addition given weight to the evi- 
dence showing that between June 2 and August 1, when the 
strike ended, Respondent hauled in or out of V-C about 1800 
loads in the process of which over 50 of Respondent’s drivers 
crossed the V-C picket line about 3600 times, 


The threats and acts of violence which have been shown in 
this case are not in issue as such and in no sense are con- 


"It was not established that Sewell was aware of certain additional 
incidents which occurred during the morning of June 2 in connection 
with a convoy of 8 trucks which Respondent initially arranged to go into 
the V-C premises. These incidents, which are not deveribed in the Inter- 
mediate Report, consisted of attempted blocking and cutting off the road 
of Respondent's trucks, cursing, threatening, and throwing objects at 
drivers, strewing nails on the road, and the firing of a shot by an un- 
identified source. 
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doned. Unfortunately, some disorder is not unusual in any 
extensive strike.’ Other resources and forums appropriately 
exist to prevent and remedy such transgressions, Our func- 
tions, of course, is limited to the allegations of the specific 
violation of the Act raised in the General Counsel’s complaint. 


In view of the criteria and circumstances related above, 
and on the record considered as a whole, we conclude that the 
pertinent evidence does not warrant a finding that there 
existed “abnormally dangerous conditions” within the mean- 
ing of Section 502, when the complainants (except Krzanow- 
ski) refused to perform their assigned work. 


We are left then with virtually the precise situation as 
was involved in the Auto Parts case." There an employee re 
fused in the course of his assigned duties to cross a picket 
line at the plant of another employer, while continuing on 
the job for the performance of his other work. It was held 
in effect that the activity of the employee was unprotected. 
As “simply stated” by the Board, the employee’s “conduct 
was a refusal to do the job for which he had been hired and a 
direct disregard of his employer’s instructions. For such con- 
duct he could properly be discharged.”® On the same legal 


basis, therefore, irrespective of whether their activity was 


~“TSee Republic Steel Corp. v. N.L.R.B., 107 F. 2d 472, 479 (C.A. 3), 
cert. den. 309 U. S. 684. 


‘Auto Parts Co., 107 NLRB 242. 
°For the principle that employees cannot insist on remaining at work 


on their own terms and conditions, or that partial or intermittent work 
stoppages are unprotected, see, e.g. C. G. SF. 
390, 397 (CA. 7); N.L.R.B. v. Mont 57 F. 2d 486, 
496 (CA. 8): NLRB. v. Kohler Co,, 22 - 2d 3, 10-12, (C.A. 7) enf’r 
108 NLRB 207; N.L.R.B. v. Rockaway News Supply Co., 197 F, 2d 111, 
113, (C.A. 2), affirmed 345 U.S. th 
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concerted, we find that, in refusing the assignment to cross 
the V-C picket line, the 8 complainants ( excepting Krzanow- 
ski) engaged in unprotected conduct, 


We shall accordingly dismiss the complaint in its entirety. 


ORDER 


IT IS HEREBY ORDERED that the complaint herein be, 
and it hereby is, dismissed. 


Dated, Washington, D. C. Mar. 6, 1961. 


John H. Fanning, Member _ 
NATIONAL LABOR 
RELATIONS BOARD 


IR-86 
Tampa, Fla. 


UNITED STATES OF AMERICA 


National Labor Relations Board 


DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Cases Nos. 12-CA-1021, 1022, 1023, 1025, 1026, 1027 
1028, 1060 


Case No. 12-CA-1102 


REDWING CARRIERS, INC., and ROCKANA CARRIERS, INC., 

and 

TEAMSTERS, CHAUFFEURS AND HELPERS LOCAL UNION 
No. 79, INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 
and 
WILLIE P. May 


Joseph V. Moran and James L. Jeffers, 
for the General Counsel of the 
National Labor Relations Board. 
Wilson, Branch and Barwick of 
Atlanta, Ga., by Alexander E. 
Wilson, Jr., for Redwing Carriers, 
Ine., and Rockana Carriers, Inc. 


Before: Albert P, Wheatley, Trial Examiner, 


INTERMEDIATE REPORT AND 
RECOMMENDATIONS 


Statement of the Case 


This proceeding was heard before the undersigned Trial 
Examiner in Tampa, Florida, on March 14, 15, and 16, 1960. 
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The issue litigated was whether Redwing Carriers, Ine. and 
Rockana Carriers, Inc. (herein referred to collectively as 
Respondent and Separately as Redwing and Rockana, re- 
spectively) violated Section 8(a) (1) of the National Labor 
Relations Act, as amended (herein called tie Act). After the 
hearing the General Counsel and the Respondent filed briefs 
which the undersigned has considered. 


Upon the entire record and observations of witnesses the 
undersigned makes the following: 


Findings and Conclusions 
The Business of Respondent 


Redwing and Rockana are separate Florida corporations 
located in Tampa, Florida, and are common carriers engaged 
in the hauling of liquid ( petroleum) products and of dry 
freight (fertilizer, rock, ete.) products. During 1959 each 
corporation derived revenue in excess of $100,000 from haul- 
ing products outside the State of Florida or destined ulti- 
mately to points outside the State of Florida. For the purpose 
of this proceeding these corporations constitute a single em- 
ployer within the meaning of the Act and are referred to 


herein as Respondent. The evidence reveals that Respondent 


is engaged in a business affecting commerce within the mean- 
ing of Section 2(6) and (7) of the Act and that the Board’s 
requirements for the assertion of jurisdiction have been es- 
tablished.* 


~ 1A document entitled “consent motion to correct the record” has also 
been filed and considered and is hereby granted. 

*Respondent coneedes that the operations here involved are within the 
jurisdiction of this Agency. 
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The Alleged Unfair Labor Practices 
Issue 


In the course of normal business Respondent has for a 
number of years carried on regular hauling operations from 
and to plants and mines of Virginia-Carolina Chemical Cor- 
poration (herein referred to as V-C) located near Tampa, 
Florida. On May 22, 1959, International Chemical Workers 
Union, Local No. 36, AFL-CIO, called a strike among em- 
ployees of V-C and picket lines were established at the Flor- 
ida facilities of that corporation. Between May 22 and June 
2, 1959, the hauling operations normally performed by Re- 
spondent from and to these facilities of V-C were reduced to 
occasional trips (rather than regular runs in and out of the 
plants and mines). On June 2, 1959, Respondent endeavored 
to resume its normal hauling operations from and to the fa- 
cilities of V-C. On this occasion and thereafter some of 
Respondent’s truck drivers refused to accept assignments re- 
quiring them to cross the picket lines at the plants and fa- 
cilities of V-C and Respondent terminated their employment 
because of such refusals. The issue herein is whether such 
terminations were violative of Section 8(a) (1) of the Act. 


The Facts 
As noted above, a strike among employees of V-C and 
picketing at the facilities of V-C started on May 22, 1959. 
A few days before the beginning of this strike and picketing 
the employees of Respondent were advised of the pending na- 
ture thereof and were advised that crossing the picket lines 


might lead to trouble. 
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On May 27, 1959 Rockana employee Donald E. Shirley was 
Stopped at a picket line at V-C’s property by about 125 
Pickets gathered there shouting “scab and Picket line break- 
er” and taking moving pictures and asked not to cross the 
Picket line “untj] something was straightened out,” Shirley 
then left the picket line site and reported this incident to 
Respondent, He was advised by Respondent to wait and that 
Someone would meet and give him safe passage through the 
Picket line, Shortly thereafter he was escorted through the 
picket line by a deputy sheriff, 


On May 29, 1959, Rockana employee Andre Francoeur 
(also called Frenchy) approached the picket line at one of the 
facilities of V-C intending to make a pickup. As he did so 
the pickets (between 25 and 30) “strung themselves across 
the road,” blocking his passage. When Francoeur stopped, 


the apparent leader of the pickets “jumped on the running 
board” of Francoeur’s truck and told him “it would be more 
healthy if” he turned “around and did not make the pickup.” 
Francoeur then left the picket line site and went to a grocery 
Store “about a quarter of a mile down the road” and tele- 
phoned Respondent, reporting what had happened. He was 
advised to stay where he was and that someone would be sent 
to help him. 


When Francoeur left the picket line site about a dozen 
pickets followed him to the Srocery store. After his telephone 
call to Respondent these pickets milled about him in a menac- 
ing manner—calling him “scavenger” and threatening to as- 
sualt him and crowding him out of the store and toward his 
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truck—until Francoeur started to leave the grocery store 
site. As Francoeur started to leave, a couple of the pickets 
kicked at him, one of them actually making contact with 
Francoeur’s body. Upon leaving the grocery store site Fran- 
coeur was followed by the pickets for about 2 miles. Upon 
returning to Respondent’s place of business Francoeur re- 
ported to Respondent and to his fellow employees what had 
happened. 


On May 29, 1959, Rockana employee John T. Sewell was 
approached by 8 to 10 men, in a diner near the facilities of 
V-C and asked if he was the driver of the Rockana truck 
parked outside. When Sewell responded in the affirmative he 
was told “I hope you boys are not planning on going in [to 
V-C] because we are on strike and if you do we ain’t going to 
promise you what will happen.” Sewell replied “if that is the 
way it is I am not going in there” and was told “well that is 
the way it is.” As Sewell left the diner, the men who had 
spoken to him stated ‘you boys be sure and watch your steps.” 
The following day Sewell reported this incident to other 
drivers for Respondent (J. F. Cooper, Buie Bennett and pos- 
sibly to Melvin B. Spivey). Audrey Cribbs, another Rockana 
driver present in the diner, also testified with respect to this 
matter. His version of this incident varies from that given 
by Sewell in that he testified that the men suggested, without 
accompanying threats, that Respondent’s employees not cross 


the picket line. On the basis of observation of witnesses and 


believes and finds that Sewell’s version is more reliable than 


that given by Cribbs. 
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As noted above, on June 2, 1959, Respondent endeavored 
to resume norma] hauling operations from and to the facili- 
ties of V-C. Accordingly, when its drivers reported for work 
on that date some of them found assignments directing them 
to these facilities, These drivers (and others) then conferred 
among themselves, discussing the assignments and the strike 
at the facilities involved. They anticipated that if they tried 
to cross the picket lines they would be placing themselves in 
danger of harm to themselves and damage to Respondent’s 
equipment and decided not to cross the picket lines.* Super- 
visors for Respondent, including Respondent’s president, 
Charles E. Mendez, were informed of this decision and the 
reasons therefore and these Supervisors endeavored to per- 
suade the drivers to go ahead and carry out their assignments, 
crossing the picket lines where necessary, Six drivers (Wil 
liam G. Silvers, Melvin B. Spivey, Vernon Bennett, Buie 
Bennett, James F. Cooper, and Lonnie Cooper) remained 
steadfast in their decision and were terminated. That after- 
noon when driver John T. Sewell reported for work he was 
given an assignment requiring him to cross the picket lines 
and he refused because of the anticipated bodily harm and his 
employment was terminated by Respondent.’ There is a con- 


flict of evidence herein as to whether Respondent’s super- 


visors were informed that the drivers’ decision not to cross 


‘Respondent contends that the decision not to cross the picket lines was 
“individual” rather than “concerted” activity because the witnesses testi- 
fied they made up their own minds not to cross the picket lines. In the 
light of the record this appears to be an “afterthought,” In any event, 
any such contention is hereby rejected, It is clear from the record herein 
that the decision to refuse, and the refusal, to cross the picket lines on 
June 2, 1959, was froup or concerted activity and was treated as such by 
Respondent. 


‘The duties of the terminated drivers wore transferred to nonobjecting 
employees and thus Respondent maintained its operations, 
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the picket lines was because of their apprehension about harm 
to themselves or because they (the drivers) were averse to 
crossing any picket lines, As noted above, the undersigned 
finds that Respondent was informed that it was because of 
the aforementioned apprehension. In making these credibility 
resolutions the undersigned has considered the attitude, char- 
acter and interest ot each of the testifiers in the light of the 
situation as a whole as the evidence reveals it and inherent 
probability. 


As noted above, the drivers’ fears of bodily harm and dam- 
age to equipment were not without foundation. Furthermore, 
on and after June 2, 1959, the bodily harm and damaged 
equipment which the drivers anticipated became a reality. 
Not only was there substantial damage to the Respondent’s 


equipment by nails and thrown objects but Respondent’s 
drivers were threatened and assaulted and shot. In addition, 
the parties herein stipulated that after June 2, 1959, there 
was misconduct, at and in the vicinity of the picket lines 
(violence) which created hazardous conditions of employment 
for persons required to cross these picket lines. 


On Wednesday, June 24, 1959, Redwing driver William 
Krzanowski was given an assignment directing him to the 
facilities of V-C then being picketed. Upon receipt of this 
assignment Krzanowski remarked to Respondent’s assistant 
dispatcher Feltz “Don’t you know those boys are mean out 
there, they might hurt me” and then left Respondent’s prem- 
ises in his own automobile. Krzanowski did not report for 
work or call in on Thursday. On Friday, June 26, 1959, Red- 
wing dispatcher James R. Cunningham asked Krzanowski 
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“What happen to you yesterday?” and Krzanowski replied 
that he was sick. Cunningham then indicated to Krzanowski 
that his services were being terminated and that he should 
turn in certain safety equipment issued to drivers when they 
are first employed by Respondent. Later that morning Krza- 
nowski was told by Redwing’s assistant dispatcher Feliz that 
he (Krzanowski) should have taken the assignment to the 
V-C’s facilities and that someone else had taken it and Krza- 
nowski replied he did not have to take it. Krzanowski testified 
that his decision not to cross the picket lines was his own deci- 
Sion and that he did not discuss whether or not he was going 
to cross the picket lines with anyone. There js no evidence 
herein that Krzanowski either before or after his termination 
acted in unison with other drivers for Respondent except for 
the fact that he did not cross the picket lines and the fact that 
he indicated that he anticipated physical harm if he attempted 
to do so, However, his refusal to cross the picket lines ( unlike 
the refusal of the drivers on June 2) was not clearly stated 
to Respondent. At the time he left the dispatcher’s office Re- 
Spondent did not know whether he was going to perform his 
assignment or walk away without doing such. As noted 
above, he did the latter. Also, as noted above, it is not clear 
that Krzanowski’s Services were terminated for refusal to 


perform the assignment requiring him to cross the picket 


lines. From the record, one of two inferences appear applica- 
ble—that he was terminated for leaving his work without 
notice or that he was terminated for refusing to cross the 
picket lines. While the undersigned has some doubts about the 
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matter, he believes (and finds) that the weight of the evidence 
establishes the former rather than the latter. 


On June 2, 1959, Redwing driver Willie P. May conferred 
with other drivers for Respondent and agreed that he would 
not carry out any assignment requiring him to cross the picket 
lines at V-C. On July 21, 1959, May was given such an 
assignment but did not recognize it as such until after he had 
left Respondent’s premises. While enroute to his destination 
(a location not familiar to him) it occurred to him that pos- 
sibly he was being sent to a V-C facility. At that point May 
telephoned Respondent’s assistant dispatcher Feltz and in- 
quired whether he was being directed to V-C facilities. Upon 
receiving an affirmative reply he told Feltz that he was 
“afraid to go out there” and that he would return Respond- 
ent’s truck at once, which he did. When he got back to Re- 
spondent’s premises May told Redwing dispatcher Cunning- 
ham substantially the same thing he had told Feltz and was 
told that Respondent did not have something else for him. 
May made it clear that he was only refusing assignments 
requiring him to go to V-C facilities and that he would go 
anywhere else. May asked Cunningham whether he should 
turn in his equipment and was told to do as he pleased. He 
did turn it in. Respondent’s answer herein admits that May 
was terminated on or about July 21, 1959, and ina letter to 
this Agency’s Regional Director Respondent asserts May was 
dismissed for failure to carry out his assignment on July 21, 
1959. 


There is no evidence herein indicating antiunion animus or 
antipathy toward the employees for their concerted activity 
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and, as noted above, the evidence reveals that the terminations 
were not impelled by such considerations, but by economic 
considerations, 


Conclusions 


The General Counsel asserts that the activities of the 
drivers herein were an exercise of rights guaranteed in Sec- 
tion 502 of the Act* and that this section of the Act limits 
the right of an employer to require continuance of work under 
what the employees in good faith believe to be abnormally 
dangerous conditions no matter how economic the employer’s 
motivation may be. He relies primarily upon the doctrine 
announced in Knight Morley Corporation,° 


It appears that Section 502 was inserted into the Act as 
& protection to those prevented from striking by virtue of no- 
strike clauses of contracts or by virtue by Section 8d) of the 
Act (see Knight Morley Corporation, supra) and it is ques- 
tionable whether it applies in situations such as is involved 
herein, where there is no collective bargaining contract in 
effect, Assuming, arguendo, it is applicable, it appears that 
the principle announced in the Knight Morley case would 
apply herein although there is a major factual] difference 
other than the existence and nonexistence of a contract. In 


the Knight Morley case the conditions giving rise to the em- 
ployee activities were of a fixed and continuing nature and 


were such that they created an actual constant threat to 


*See. 502 provides, “* * * nor shall the quitting of labor by an employee 
or employees in good faith because of abnormally dangerous conditions 
or work at the place of employment of such employee or employees be 
deemed a strike under this Act.” 

"See N. L. R. RB. v. Knight Morley Corporation, 41 LRRM 2242, en- 
forcing 116 NLRB 140. 
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health. Here the conditions were sporadic and uncertain and 
it was speculative whether employees would be subjecting 
themselves to harm by going into the area. The language of 
Section 502 with reference to good faith suggests that em- 
ployees are not required to wait until abnormally dangerous 
conditions are an actual constant and continuing threat and 
that they may act under a good faith belief that such condi- 
tions exist as well as when such conditions actually exist and 
the rationale of the Knight Morley case appears applicable in 
either situation. It is believed that the evidence adduced 
herein establishes a good faith belief which has not been over- 
come by evidence that abnormally dangerous conditions did 
not exist.’ 


Assuming, arguendo, that Section 502 is not applicable, 
questions arise as to whether the drivers’ activity here in- 


volved was concerted activity, whether it was concerted 
activity protected by the Act and, if these issues are answered 
in the affirmative, the problem involved is one of balancing 
the conflicting interests and rights and determining whether 
the employer’s right to operate its business must give way to 
the employees’ right to engage in concerted activities." 


As previously noted, except in the situation involving Krza- 
nowski the undersigned believes and finds that the driver’s 
activity here involved was concerted rather than individual 
activity. Section 7 of the Act recognizes a right of employees 
to work together for their mutual aid or protection. As noted 
in the dissenting opinion in the Rockaway News case, it is a 


"See Wichita Television Corporation, 122 NLRB 222, 226, 


Zs : procs: which the Supreme aes aed but did not answer in 
R. B. v. Rockaway News, 345 U. S.7 
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time honored custom for employees to help one another by 
refraining from crossing picket lines. That is what the drivers 
herein were doing. Furthermore, they were seeking conditions 
of employment for themselves which did not require them to 
cross picket lines where violence prevailed—an activity in- 
timately connected with their own immediate employment, In 
view of the foregoing, the undersigned believes, finds and 
concludes that the activity here involved Was concerted ac- 
tivity protected by the Act. See Wash ington Aluminum Com- 
pany, Inc., 126 NLRB No. 162. 


The problem now for determination may be stated: Must 
an economically motivated employer’s right to operate its 
business give way to the concerted activities protected by the 
statute? The cases bearing upon this issue indicate that the 
answer is in the affirmative. The Board’s rationale is set 
forth in Cyril de Cardova & Bro., 91 NLRB 1121. See also 
dissenting opinion in Rockaway News, supra. In short, the 
authorities hold that an employer’s desire to operate its busi- 
ness cannot serve as justification for infringing the rights 
which the Act guarantees to employees. 


Redwing and Rockana are common carriers subject to the 
Interstate Commerce Commission and to the F lorida Railroad 
and Public Utilities Commission and it may be argued that 
the duties imposed on these carriers required them (and 
through them the drivers) to cross the picket lines involved. It 
is not clear whether such duty is imposed, Assuming, how- 


ever, that the carriers had an obligation to provide Services 
under the conditions then prevailing it would seem that then 


restrictions similar to those imposed by no-strike clauses of 
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contracts would be placed upon employees and that in that 
event it would be appropriate to apply Section 502 and the 


Knight Morley doctrine and thus effectuate the policy of 


Congress of not requiring continuance of work under what 
the employees in good faith believe to be abnormally danger- 
ous conditions. If the duties imposed upon carriers by the 
aforementioned commissions requires carriers to cross picket 
lines where violence prevails and Section 502 does not apply, 
then an apparent conflict of requirements exists and in bal- 
ancing this conflict (and the conflict of interests and rights 
previously noted) it appears appropriate to consider the in- 
tent of Congress as expressed in Section 502 and, in view 
thereof, to resolve the conflicts against the carriers. 


In summary, the Act gives employees, acting in concert 
and in the face of abnormally dangerous conditions, a right 
to quit their labor without penalty (either in the face of a 
no-strike clause or where there is no such clause) in order to 


protect their health and their lives. 


In view of the foregoing, the undersigned finds and con- 
cludes that, except in the situation involving Krzanowski, the 
activity of the drivers herein in refusing to cross the picket 
lines at V-C was protected concerted activity and that their 
terminations were therefore unlawful. 


As previously indicated, the undersigned concludes that the 
evidence adduced does not establish that Krzanowski was 
terminated in violation of the Act. 
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Ultimate Findings and Conclusions 
In summary, the undersigned finds and concludes: 


1. The evidence adduced in this proceeding satisfies the 
Board’s requirements for the assertion of jurisdiction herein, 


2. The evidence adduced establishes that Respondent, by 
interfering with, restraining and coercing its employees in 
the exercise of the rights guaranteed in Section 7 of the Act, 
engaged in, and is engaging in, unfair labor practices within 
the meaning of Section 8(a) (1) of the Act. 

3. The aforesaid activities are unfair labor practices af- 
fecting commerce within the meaning of Section 2(6) and 
(7) of the Act, 

4. The evidence adduced does not establish that Respond- 
ent violated the Act by terminating the services of William 
Krzanowski, 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in this matter, the 
undersigned recommends that Redwing Carriers, Inc. und 
Rockana Carriers, Inc., their officers, agents, successors and 
assigns, shall: 


1. Cease and desist from: 


(a) Interfering with, restraining or coercing employees 
in the exercise of the rights guaranteed in Section 7 of the 


Act by discriminating in regard to their hire or tenure of 


employment or any term or condition of employment, 
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2. Take the following affirmtive action which the under- 
signed finds will effectuate the policies of the Act: 


(a) Offer to William G. Silvers, Melvin B. Spivey, Ver- 
non Bennett, John T. Sewell, Buie Bennett, James F. Cooper, 
Lonnie Cooper and Willie P. May immediate and full rein- 
statement to their former or substantially equivalent posi- 
tions without prejudice to their seniority or other rights and 
privileges previously enjoyed; 


(b) Make whole William G. Silvers, Melvin B. Spivey, 
Vernon Bennett, John T. Sewell, Buie Bennett, James F. 
Cooper, Lonnie Cooper and Willie P. May for any loss of pay 
they may have suffered by reason of the terminations of 
their employment;? 


(c) Preserve and make available to the Board or to its 
agents, upon request, for examination or copying, all payroll 
records, time records, social security payment records, em- 
ployees’ income tax report records and all other records and 
reports necessary or useful to determine the amounts of 
monies due under the terms recommended in this Report; 


(d) Post at its place of business in the vicinity of Tampa, 
Florida, copies of the notice attached hereto as Appendix A. 
Copies of such notice to be supplied by the National Labor 
Relations Board’s Regional Director for the Twelfth Region, 
shall, upon being duly signed by a representative of Re- 
spondents, be posted upon receipt thereof and maintained for 


a period of sixty (60) consecutive days thereafter in con- 


~oThe loss of pay shall be computed in accordance with the customary 
formula of the National Labor Relations Board. 
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spicuous places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps shall be 
taken to insure that such notices are not altered, defaced 
or covered by other material; 


(e) Notify the aforementioned Regional Director for the 
Twelfth Region, in writing, within twenty (20) days from 
the date of receipt of this Intermediate Report what steps 
Respondents have taken to comply with the recommendations 
herein made. 


It is further recommended that the allegations of the com- 
plaint to the effect that Respondents unlawfully discharged 
William Krzanowski be dismissed. 


It is further recommended that unless exceptions are filed 
in accordance with the rules and regulations of this Agency, 


the National Labor Relations Board adopt the findings, con- 
clusions and recommendations herein contained, and issue an 
order requiring the foregoing recommended action, 


Dated at Washington, D. C., this day of May 1960. 
‘s/ ALBERT P, WHEATLEY 


Albert P. Wheatley 
Trial Examiner 
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APPENDIX A 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 
of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees that: 


WE WILL NOT interfere with, restrain or coerce 
employees in the exercise of the rights guaranteed in 
Section 7 of the Act by discriminating in regard to their 
hire or tenure of employment or any term or condition 
of employment. 


WE WILL offer to William G. Silvers, Melvin B. 
Spivey, Vernon Bennett, John T. Sewell, Buie Bennett, 
James F. Cooper, Lonnie Cooper and Willie P. May 
immediate and full reinstatement to their former, or to 
substantially equivalent, positions without prejudice to 
their seniority or other rights and privileges. 

WE WILL make whole William G. Silvers, Melvin B. 
Spivey, Vernon Bennett, John T. Sewell, Buie Bennett, 
James F. Cooper, Lonnie Cooper and Willie P. May for 
any loss of pay suffered as a result of the terminations 
of their employment. 

REDWING CARRIERS, INC. and 
ROCKANA CARRIERS, INC. 
~ (Employer) 


Dated By Hise 
(Representative) _ (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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In the 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 


—_—_—.___ 


TEAMSTERs, CHAUFFEURS & HELPERS LOCAL UNION No, 79, 
L BROTHERHOOD oF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS oF AMERICA, 
Petitioner, 
CE 


NATIONAL LABOR RELATIONS Boarp, 
Respondent, 
ee 


MOTION FOR LEAVE TO INTERVENE 


Comes now REDWING CARRIERS, INC., and ROCK. 


d. 

The Movants are corporations, chartered by the State of 
Florida. 

2. 

The Movants have a direct interest in the said proceeding 
and will be directly affected by the result of said proceeding 
for the following reasons: 

A. This case is based upon Complaint issued by a Re- 
gional Director of the National Labor Relations Board; 
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B. The Movants were the joint Respondents in the said 
National Labor Relations Board proceeding, and the Com- 
plaint therein alleges that these Respondents engaged in 
conduct in violation of the National Labor Relations Act, as 
amended (61 Stat. 185, 29 U. S. C. Sections 151, et seq., as 
amended by 71 Stat. 945), which allegations were unsub- 
stantiated in the Record and thereby dismissed; 


C. The Movants appeared and participated as Respondents 
in said proceeding before the Trial Examiner, and before the 
National Relations Board. 


3. 


The Movants show that in view of the allegations contained 
in the Complaint which is the subject matter of this case and 
the relief which was sought before the National Labor Rela- 
tions Board, and which is now sought before this Court they 
have a direct and substantial interest in this proceeding, 
which is separate and distinct from that of either the Peti- 
tioner or the Respondent, and that they should be allowed to 
intervene in the proceeding as Parties Respondent in order 
to protect such interest through the filing of pleadings and 
brief and through appearance for oral argument. 

WHEREFORE, Movants pray that this their Motion For 


Leave To Intervene be read and considered and that they be 
allowed to intervene in this proceeding as Parties Respondent 


with full rights to file responsive pleadings, briefs, and to 
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appear and present ora] arguments at such time as this Hon- 
orable Court may hear the case. 


This 11th day of July, 1961, 


Respectfully submitted, 


WILSON, BRANCH AND BARWICK 


By: /s/ ALEXANDER E. WILSON, JR. 
~ Alexander E. Wilson, Jr. 


By: /s/ Roper T. THOMPSON 
Rovert T. Thompson 
615 Rhodes-Haverty Building 
Atlanta 3, Georgia 
JAckson 4-3611 
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In the 
United States Court of Appeals 


For the District of Columbia Circuit 


No. 


TEAMSTERS, CHAUFFEURS AND HELPERS LOCAL UNION No. 
79, INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioner, 
CR 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


CERTIFICATE OF SERVICE 


A copy of this Motion For Leave To Intervene in the above 
proceeding together with the annexed certificate of service 
was this day served upon the following parties by sending 
the same to them by certified mail, postage prepaid, ad- 
dressed as below: 


National Labor Relations Board 
Washington 25, D. C. 


National Labor Relations Board 
Twelfth Regional Office 

Ross Building 

112 East Cass Street 

Tampa 2, Florida 
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Mullinax, Wells, Morris & Mauzy 
1601 National Bankers Life Building 
Commerce and Ervay Streets 

Dallas 1, Texas 


This 11th day of July, 1961, 
/s/ ROBERT T. THOMPSON 
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United States Court of Appeals 


For the District of Columbia Circuit 
September Term, 1960 


No. 16,415 


TEAMSTERS, CHAUFFEURS AND HELPERS LOCAL UNION 
No. 79, INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BoaRp, 


Respondent. 


Before: Bazelon and Bastian, Circuit J udges, in Chambers. 


ORDER 


Upon consideration of the motion of Redwing Carriers, 
Inc., and Rockana Carriers, Inc., for leave to intervene, and 
it appearing that no opposition has been filed, it is 


ORDERED by the court that Redwing Carriers, Inc., and 
Rockana Carriers, Inc., are granted leave to intervene in the 
above-entitled case. 


Per Curiam. 


Dated: July 27, 1961 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[1] Before the 


National Labor Relations Board 
Twelfth Region 


Cases Nos. 12-CA-1021, 1022, 1023, 
1025, 1026, 1028, 1060 


In the Matter of: 
REDWING CARRIERS, INC, AND ROCKANA CARRIERS, INC., 
and 


TEAMSTERS, CHAUFFEURS AND HELPERS LOCAL UNION 
No. 79, INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


and 
WILLIE P, May 


Office of National Labor Relations 
Board, 112 East Cass Street, 
Tampa 2, Florida, 

Monday, Tuesday, and Wednesday, 
March 14, 1960, March 15, 1960 
and March 16, 1960. 


[3] PROCEEDINGS 


TRIAL EXAMINER: Is everybody ready? The hearing 
will be in order. This is a formal hearing in the matter of 
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Redwing Carriers Incorporated and Rockana Carriers In- 
corporated and Teamsters, Chauffeurs and Helpers Local 
Union Number 79, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and 
Willie P. May; the Trial Examiner conducting this hearing 
is Albert P. Wheatley. Will the parties state their names 
for the record? 

MR. MORAN: Yes sir. 

TRIAL EXAMINER: Mr. Moran. 

MR. MORAN: Joseph V. Moran, as general counsel, for 
Teamsters, Chauffeurs and Helpers Local Union Number 79, 

TRIAL EXAMINER: For the Respondent. 

MR. WILSON: For the Respondent Alexander F. Wilson, 
Jr. 


* * * * * 


[8] (The documents heretofore marked 
General Counsel’s Exhibits Nos. 
1-A through 1-W for identifica- 
tion were received in the evidence. ) 


* * * * * 


MR. WILSON: Mr. Examiner, I would at this time like 
to amend the answer filed by the Respondent that is Gen- 
eral Counsel’s 1-W insofar as Paragraph 2 is concerned. [ 9] 
We will admit the allegations of Paragraph 2 of the Com- 
plaint and we would like to have it so stated in the record 
and admit it. 

TRIAL EXAMINER: Any objections? 

MR. MORAN: No objection. 

TRIAL EXAMINER: Motion granted. 


* * * * * 
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{11] CHARLES E. MENDEZ 
a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

[12] Q. (By Mr. Moran) Mr. Mendez, are you President 
and General Manager of Redwing Carriers Incorporated and 
also President and General Manager of Rockana Carriers 
Incorporated? A. Yes sir, 

Q. Is the stock-ownership the same for both these com- 
panies? 

MR. WILSON: That has been admitted Your Honor, that 
the majority of the stock is held by one person. 


Q. (By Mr. Moran) And the trucks of both corporations 
use a common terminal and is serviced by Redwing em- 
ployees and Rockana employees? A. Yessir. 


Q. Is it not also true that Redwing employees perform of- 
fice duties including the preparation of payrolls? A. Yes 
sir. 

Q. Is it also not true that applicants for employment for 
both corporations although they may be hired separately are 
screened by the same individual? A. Yes. 


Q. Is your operation today for both corporations, Redwing 
Carriers Incorporated and Rockana Carriers Incorporated 
essentially the same as it was on October 21st, 1958? A. Well, 
practically the same. I wouldn’t say it is [13] a hundred 
percent. 
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Q. In what way is it changed Mr. Mendez? A. Well we 
have diversified our operation into other fields to a certain 
degree in transportation. 

Q. You yourself determine the salary that is to be paid 
to these drivers do you not? A. What is that question, I 
didn’t hear you? 

Q. I say, you yourself determine the salary that is to be 
paid to these people, you set the salary rates for both these 
corporations? A. I set the pattern of rate scale, yes. 

Q. Is there any inter-change of drivers between the two 
companies? A. There is from time to time, yes. 

Q. Now Mr. Mendez were you performing services for 
Virginia Carolina Chemical Corporation prior to the time 
they went on strike? A. Yessir. 

Q. Do you remember the day that they went on strike 
down there? A. I think it was around May 22nd that they 
went on strike. 

Q. Of what year? A. 1959. 

MR. WILSON: We will stipulate that that is the [14] 
date the strike started. 

MR. MORAN: May 22nd, 59? 

MR. WILSON: Yes, May 22nd. 

TRIAL EXAMINER: All right it is so stipulated that the 
date the strike began was May 22nd, 1959. 

Q. (By Mr. Moran) Now did you continue to perform 
services for VC or Virginia Carolina subsequent to May 
22nd after they went out on strike? A. Yessir. 

Q. And these services consisted of hauling liquids and rocks 
is that right? A. Well on Rockana it consisted of hauling 
rock and with Redwing it is liquids. 
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Q. Mr. Mendez did your companies encounter any diffi- 
culties in any way in carrying out your duties with respect 
to VC Chemical after the strike occurred. A. What do you 
mean by difficulties? 

Q. Did you have any broken windshields? A, Well we 
had a—some of that, yes, in one instance I think. 

Q. Any of your drivers shot? A. Yes one of my drivers 
was shot. 

Q. What ishisname? A. Charley Wilson. 

Q. Did your drivers ever report that iron objects had [ 15] 
been thrown through the windshield of the trucks? A. Yes 
on this one instant where they throwed—I think it was the 
same driver that they throwed a piece of iron through the 
windshield and then he got shot. 

Q. Did you have a driver employed by your company about 
this time by the name of Andre Francoeur? A. Francoeur, 
Frenchy. 

Q. Frenchy? A. Yes, yes, 

Q. Did he ever tell you that he was beaten up when at- 
tempting to make a delivery into Virginia Carolina? A. No 
sir he told me they kicked him in the pants one day but I 
didn’t think there was much to it. 

Q. He didn’t tell you that he was struck? A. No sir J 
think he said he was kicked in the pants is the way he put it. 

Q. In regard to the trucks that were servicing Virginia 
Carolina after the strike did you ever personally examine the 
trucks after they returned? A. Yessir. 

Q. Did you find any damage to your tires? A. Well we 
found some where they were putting some nails on the road, 
yes. 
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Q. Isn’t it actually true that you saw the piece of steel that 
was thrown through the windshield of one of [16] your 
trucks? A. Yes, 

Q. Isn’t it actually true that you pulled out some of the 
nails in the tires yourself? A. Yes, 


Q. Isn’t it also true that you took a bullet out of one of the 
tires? A. Well one of the tires had little fragments in it, 
yes sir. 

Q. You say it only had a fragment of a bullet in there, in 
the tire, is that correct? A. Well you couldn’t ever find a 
whole bullet, you could just find the pieces of the shell. 

MR. WILSON: What was the last word you said? 

THE WITNESS: Pieces of the shell. 

Q. (By Mr. Moran) Is it true that the nails and bullets 
that you removed came from trucks that were servicing Vir- 
ginia Carolina? A. Well they were servicing Virginia Caro- 
lina and also Tenarock, yes, they were servicing these plants. 

Q. Did your men tell you that it was while they were going 
to VC or coming back from VC or returning from Tenarock 
and going to VC? A. Well some of these trucks that had the 
nails in them were coming from Tenarock and some were 
coming from [17] VC. 

Q. What would you estimate your damage would have 
been to the tires on your trucks that were servicing VC? 
A. Well that all depends on what you, how you classify dam- 
age as far as that is concerned. 

Q. From the nails and the bullets what would be your 
estimate of the amount of damage you sustained to your 
trucks that were servicing VC? <A. Well if you get a tire 
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with a nail hole in it and you see that tire is ruined you can 
base it on another figure and I would say six or seven thou- 
sand dollars worth of damage that way but if we could get 
that tire repaired then in that way it would amount to three 
or four thousand dollars. 


* * * * * 


118] Q. (By Mr. Moran) I ask you again Mr. Mendez do 
you recall then that the damage that you have described, the 
nails and the bullet damage, was this done exclusively to the 
trucks servicing Virginia Carolina Chemical Corporation 
subsequent to the starting of the strike? A. Well you know 
some of those trucks were pulling out of Tenarock and car- 
rying chemical to Brewster and Royster and it was the same 
trucks that were going in there. 


Q. Where did the damage occur? A. Well the—that 
would—I would assume that part [19] of the damage came 
from the VC strike but I couldn’t swear that a hundred 
percent of it was. 

Q. What percent would you think would be from Tena- 
rock and what percent would be from Virginia Carolina? 
A. Oh I have no idea. You know a lot of those nails you get 
you pick up, when the trucks come in the yard you know, that 
is where we find the nails in them. 


Q. The bullet that you removed from the tire what cor- 
poration was that truck servicing? A. That one was Vir- 
ginia Carolina. 


Q. You know that the bullet came from the truck that was 
servicing the Virginia Carolina Chemical Corporation? A. Oh 
yes Iam sure it was on that one. 
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Q. It wasn’t pulling any place else was it? A. Well that 
truck could have pulled some place else, yes. 

Q. I ask you was it hauling sulphur at the time and had 
swung by VC on the way back in? A. That truck could 
have carried a load of sulphur off and was coming by VC to 
pick up a load of phosphate rock. 

ae ee ee 

[22] Q. (By Mr. Moran) Mr. Mendez I'l] ask you if this 
question was asked of you at the State Court Injunction 
Proceeding at which you testified and if this was your answer 
at this same proceeding: “Now Mr. Mendez in connection 
with the services that you have been performing for VC 
Chemical Corporation since May 22nd are you able to esti- 
mate how much damage has been caused to your tires on 
your trucks?” And your answer, “I ascertain all the damages 
to run about ten thousand dollars.” Question, “On the tires?” 
Answer, “On the tires, yes sir.” 


Now, do you recall those questions being asked you and 
are those the answers you gave in that State Court Injunction 
Proceeding? A. Well I might have said that, yes, I could 
have, yes, at that time I was making an estimate, and it 
was [23] purely an estimate. When you analyze the amount 
of service we got out of some of the tires that were damaged 
it might not have amounted to over three or four thousand 
dollars, that is why I said a while ago if you remember you 
have to figure two costs on a tire that has been damaged, 


you can’t figure on just one. 
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TRIAL EXAMINER: I gather from your testimony this 
morning it runs somewhere between three and ten thousand 
dollars is that right? 


THE WITNESS: After you run the tires and get the addi- 
tional service out of it it would run somewhere in the neigh- 
borhood of three to four thousand dollars, figuring it that 
way. 

Q. (By Mr. Moran) Now you have had damages other 
than just to your tires have you not Mr. Mendez to trucks 
[24] servicing VC? A. Well to that windshield that was 
broken, that was shot, where Wilson was involved. 


Q. Would you give us an estimate if you can as to how 
much damage you sustained to your trucks other than tire 
damage at this time subsequent to the strike? A. Well there 
wasn’t too much damage. 

Q. You were unable to estimate it at all? A. The best I 
could remember it would amount to maybe two or three 
hundred dollars I would say, I don’t know. 

Q. Mr. Mendez I believe you testified before that Andre 
Francoeur—anyway, Frenchy, that Frenchy said that he 
had been kicked in the pants when he attempted to go into 
VC, is that not true? A. Yes, 


Q. Was this prior to the time that about six or seven of 
your drivers refused to take trucks into VC? A. I don’t 
remember the time, I know it was during that period. 


Q. You don’t remember whether it was before or after that 
that these six or seven drivers refused to take trucks into VC? 
A. No I don’t. 
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Q. You do recall however that about seven of your drivers 
one morning refused to cross the VC line and [25] refused 
to take trucks across the VC line, you do recall that do you 
not? A. Yes sir. 

TRIAL EXAMINER: Let us put in something that you 
can agree on. Would you agree that on June 2nd certain 
drivers were given an order that required them to cross the 
picket line at VC and they refused to do so? Would you agree 
on that? 


MR. WILSON: Will you read that stipulation please? 
(Stipulation read.) 


MR. WILSON: Yes we will agree to that. 
TRIAL EXAMINER: Do you agree Mr. Moran? 
MR. MORAN: Yes. 


Q. (By Mr. Moran) Now Mr. Mendez when some of your 
drivers refused to cross the picket line at VC or take [26] 
a truck across state whether or not some violence had been 
reported to you prior to these drivers refusing to cross that 
line. A. No, none, not any that I recall. 


* * * * * 


[27] Q. Now on the morning of June 2nd, 1959 which is 
the [28] day the boys refused to go across the picket line at 
VC did you have any conversations with those drivers that 
refused to accept the assignment? A. Yes sir. 

Q. And did they tell you why they weren’t going into VC? 
A. They said they weren’t going to cross anybody’s picket 
line was their answer to me. 
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Q. Did they ever tell you that they were afraid or scared? 
A. Nosir. 


Q. None of the drivers ever told you that? A. Not to me, no 
sir. 


Q. How did you get your trucks—did you get any trucks to 
go in there on June2nd? A. Yes sir, sure I did. 

Q. How did you get them to go in, did they go in singly 
or in convoy? A. Well they went in there—I think that day 
we pulled about nineteen loads in there. 

Q. I asked you how did they go in, did they go in singly 
or convoy? A. Well I don’t remember how that was handled 
right now. 

[29] Q. Did you ever put guards on these trucks? A. Yes 
sir VC did. 

Q. Your people didn’t have to put any guards on them? 
A. No sir. 

Q. Did you ever have any salesmen ride these trucks in 
addition to your drivers? A. Yes sir. 


Q. Who did that? A. That was done with my instructions, 


Q. What would you say these salesmen were if not guards? 
Why were they put on the trucks? A. So that they could 
observe what was going through the picket line and what was 
going on and report to me, [30] and I wanted to have first 
line information not on just one man. Like we sent Pierola 
on one of them. 


Q. When did you send Pierola in? A. I think it was the 
first or second day of the strike. 
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Q. That would be about May 28rd or 24th? <A. Oh it 
could have been the 22nd, he could answer that question bet- 
ter for you than I can. 

Q. Well I am asking you, you said you sent Pierola in 
there, when did you send him in there? A. I think it was on 
the 22nd—I mean the 2nd of June, the day we started haul- 
ing. 

Q. So you did have some information on how those trucks 
got in there? A. Insofar as to give me a report as to what 
was going on in the picket line I got that. 

Q. Why did you have Pierola go in? A. To give me in- 
formation. 

Q. Did he go in by himself? A. No he was riding with a 
driver. 

Q. And you had nothing to do with contacting the Florida 
Patrol System? A. Nosir. 

Q. Did you know that Florida Patrol System road guard 
on those trucks? A. Oh yes sir, they were sent in there by 
the VC [31] people. 

Q. Did you call up the VC people? A. Well we had some 
talk back and forth, yes. 

Q. What was that talk? A. Well they suggested about put- 
ting the guards on the trucks and we discussed that back and 
forth. 

Q. Did they tell you why they wanted to put the guards 
on the trucks? A. Well they told me that they had employed 
the whole bunch of their men and wanted to know if we would 
let them guards ride in the trucks and I told them it would be 
perfectly all right. 
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Q. Did you ask them why the guards were on the trucks? 
A. No sir. 


Q. You were interested enough to send Pierola in but you 
were not interested enough to learn why they put guards on 
the trucks? A. Nosir. 


Q. What did Pieroa] report to you after his trip that day, 
did he report anything to you? A. Well he said there was 
nothing to it to cross the picket line, that they did a lot of 
hollering out there and told him not to cross the picket line 
but that was about the extent of it. 


* * * * * 


[33] Q. (By Mr. Moran) Prior to Mr. Pierola’s report to 
you you were worried about sending trucks in there is that 
true? A. Well I won’t say worried but you might wonder 


whether they might do something you know. 

Q. What gave you cause to worry? A, Well that they 
might harm some of the men or might damage the equipment. 
[45] TRIAL EXAMINER: Now there is a little difference 
here, I’ll point out the difference to you—you have already 
said that they didn’t talk to you and tell you that they were 
afraid, now did anybody tell you that they were afraid? 


THE WITNESS: Yes I have had other drivers tel] me 
[46] they were afraid. 


TRIAL EXAMINER: When was that? 


THE WITNESS: On June 2nd when these other drivers 
went in there, 
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TRIAL EXAMINER: So then on June 2nd you did know 
some other drivers were afraid? 


THE WITNESS: Yes sir. 


* * * * * 


[47] Q. You recall being asked in the State Court Injune- 
tion Proceeding this question and then giving this answer: 
“Now can you state what effect those activities and actions 
have had upon your employees?” Answer, “Sure: We had 
drivers to quit because they were scared, they were threat- 
ened, told them if they were going in there they were going 
to shoot them, and threatened them.” 

Do you recall that question and answer? 

A. No I don’t remember it. 

Q. Do you deny that you said it? A. No, if that is the 
true document there I don’t deny it. 

TRIAL EXAMINER: Well whether it is the true docu- 
ment or not do you deny it? 

THE WITNESS: That some of them were scared, no I 
wouldn’t deny it. 


* * * * * 


[48] Q. When you said you had drivers quit because they 
were scared who were you referring to? A. Well we had 
some of them quit because they were scared. 


* * * * * 


[54] Q. (By Mr. Moran) Since this strike at VC Mr. Men- 
dez did you have any violence or any acts of violence happen 
to any of your trucks associated with any other plant besides 
VC? A. Not tomy knowledge, no sir. 
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Q. Did you ever ask Governor Leroy Collins for more pro- 
tection at VC Chemica] Corporation? A. Yes sir. 


* * * * * 


[55] Q. (By Mr. Moran) Now up to this time was this the 
first act of violence that you had heard about, Mr. Wilson 
being shot? A. Well of actual violence yes it was, now 
threats I have heard of threats being made. 


Q. What kind of threats did you hear about? A. Well 
some of the drivers would repeat that they were threatened, 
you know. 


Q. Drivers told you that they were threatened? A. Yes. 


Q. You had heard about Frenchy getting kicked in the 
pants? A. Yes. I didn’t give it too much weight, not to [56] 
that, I didn’t think it amount to anything, I— 


* * * * * 


Q. (By Mr. Moran) You knew of some of the drivers 
being threatened and you knew about Frenchy being kicked 
in the pants and you knew of Charles Wilson being shot? 
A. Yes sir. 


Q. Did you know of anything else? A. No sir. 


Q. And this was sufficient for you to protest to the Gov- 
ernor or at least request of the Governor of the State of 
Florida more protection? A. Shooting a man is enough to 
request of the Governor more protection, counting the experi- 
ence we had in ’55. 


* * * * * 


[57] Q. Did he ever tel] you that there was a 12 X 12 board 
thrown across the road as he attempted to go in VC or was 
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attempting to come out of VC? A. I can’t remember whether 
it was Wilson or who told me that they threw a board across 
in front of them. 

Q. But you heard about the piece of metal being thrown 
through the windshield didn’t you? A. Oh yes sir it was 
Wilson that threw it through the windshield. 

TRIAL EXAMINER: Wait a minute, you didn’t mean 
Wilson threw the iron through the windshield did you? 

THE WITNESS: No sir they threw it at him. 


* * * * * 


[71] MR. WILSON: The respondent offers to stipulate that 
the shooting and the incident involving throwing a piece of 
iron through driver Wilson’s truck occurred on June 15th, 
1959. 


MR. MORAN: Off the record. 


(Discussion off the record.) 

MR. MORAN: General Counsel will so stipulate that the 
shooting and throwing of a piece of iron through the wind- 
shield of Mr. Wilson’s truck occurred on June 15, 1959. 

MR. WILSON: We also stipulate that the telegram sent 
by Mr. Mendez to Governor Collins requesting help was on 
June 17th, 1959. 

MR. MORAN: General Counsel will so stipulate. 


* * * * * 


[72] MR. WILSON: We also offer to stipulate that Horace 
Green had acid thrown on him on July 17th while he was 
hauling from Tampa to the plant of Kaiser Aluminum Com- 
pany which is located in the same general direction as the 
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VC plant and that Mr. Green at no time during the course of 
this strike hauled anything to or from the VC plant as long 
as he was requested to. 


MR. MORAN: General Counsel so stiplated to that. 


* * * * * 


MR. WILSON: We offer to stipulate that on June 23rd, 
1959 Virginia Carolina Chemica] Company filed a com- 
plaint and request for injunction in the Circuit Court of the 
10th Judicial Circuit of Florida in and for Polk County, the 
same being number 51913,69,127, and that the Injunction 
was granted on June 27, 1959 by the Honorable Gunter 
Stephenson, the Judge. 


MR. MORAN: I have no objection here as to the stipu- 
lation offered by VC all I have to object to is the materiality 


of it in this proceeding. 

TRIAL EXAMINER: He is objecting to the materiality 
of it and I will over-rule at this point, I am going to [73] 
receive this stipulation, 

[74] MR. WILSON: We will stipulate that the misconduct 
did involve hazardous conditions of employment. Do you 
agree with that? 

MR. MORAN: I agree with that. 


* * * * * 


MR. WILSON: Now with respect to violence we are will- 
ing to stipulate that there was violence after June 2nd, 1959. 


54 


TRIAL EXAMINER: I take it that General Counsel will 
go along with that? 


MR. MORAN: Yes. 


* ° * 4 « 


[75] TRIAL EXAMINER: Can you gentlemen stipulate as 
to the type of violence, threats, or was there threats and 
physical assaults? What was it, was it threats or physical 
assaults? 


MR. WILSON: I think we have already stipulated that 
the only physical assault was the Wilson incident and the 
other was Horace Green in the acid throwing incident. That 
was before the 2nd. 

TRIAL EXAMINER: Then all the rest of this miscon- 
duct is what the Board classifies under threat, threats to 
break glass or hurt somebody, is that right? 


* * * * * 


[76] Q. (By Mr. Moran) Mr. Mendez on the morning of 
June 2nd when these men refused to go across the picket line 
of VC from where did you get the drivers to go across the 
line at VC? A. Well all the drivers that we had there and 


we got others. 

Q. You transferred other drivers off their normal] jobs and 
put them on the VC job? A. Some we did and we got new 
men too. 

Q. That very day? A. The second day we did, in fact I 
think we got some [77] that very day too. 


* * * * * 
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TRIAL EXAMINER: Excuse me just a minute Mr. Men- 
dez. Mr. Mendez I show you General Counsel’s Exhibit 1-U 
and direct your attention to Paragraph 7, You will notice 
here that 1, 2, 3, 4, 5, 6, 7 people are listed there on June 
the 2nd, 1959, are those the seven people that refused to 
cross the picket line on June 2nd? 


THE WITNESS: This one here, John Sewell, wasn’t in 
that group I talked to, 

TRIAL EXAMINER: Al] right, but the others were? 

THE WITNESS: Krzanowski and May — 

TRIAL EXAMINER: Excuse me, leave that out, the 
others were except for Sewell? 

[78] THE WITNESS: Yes sir. 

TRIAL EXAMINER: All right was there anyone else? 

THE WITNESS: Yes sir there was some others at first 
that refused to go through the picket line and finally decided 
to go. 

TRIAL EXAMINER: On June 2nd then the ones you 
just mentioned except Sewell, the ones listed there are the 
ones that refused to go through at that time? 

THE WITNESS: Of these seven. 

TRIAL EXAMINER: Now were there any others on the 
second? 

THE WITNESS: Yes sir there was one that filed a com- 
plaint against us too and he dropped out for some reason. 

TRIAL EXAMINER: Anybody else? 

THE WITNESS: It seems like there was two others but 
they changed their minds. 
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TRIAL EXAMINER: And they went on through? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: And on that date there was eight 
that refused to go through? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Did you talk to them in a group or 
individually? 

THE WITNESS: I talked to them in a group that was 
[79] outside, I am not sure all of them were there. 

TRIAL EXAMINER: It was a group of employees and 
you are not sure they were all there? 

THE WITNESS: That’s right. 

TRIAL EXAMINER: All right tell us what they said and 
what you said. 

THE WITNESS: Well I talked to them individually and 


they seemed to refer to this Spivey and said they would go 
along with what he said and follow him. 

TRIAL EXAMINER: First of all how did this conversa- 
tion get started? Did you just come up to the group? 

THE WITNESS: Yes sir. 


TRIAL EXAMINER: They were assembled as a group 
and you went up and started talking to them? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Do you remember how you started 
it off? 

THE WITNESS: Yes sir, I said that wasn’t our strike 
and we had nothing to do with that strike and we were com- 
mon carriers regulated by the State and we were forced to 
haul wherever they asked us to haul, and this Spivey said 
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they weren’t going to cross anybody’s picket line was his 
answer to me and I tried to talk to some of them, and I 
talked to them along the lines of what I said to others in- 
dividually — 

[80] TRIAL EXAMINER: Well let us stick to this group, 
what happened after Spivey said he wasn’t going to cross 
the picket line? 

THE WITNESS: Well then I went in the office. 

TRIAL EXAMINER: Well just a minute, you asked 
them to go through and Spivey in behalf of the group said, 
“We are not going to cross anybody’s picket line”? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: And you walked away? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: And later on I gather you talked 
to some of them individually? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: The same day? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Which one of these people that are 
listed in Paragraph 7 did you talk to individually on that 
occasion? 

MR. WILSON: Your Honor if I may object, I think the 
witness is confused, I think he said he talked to the group 
again. 

TRIAL EXAMINER: I am coming to that. 

THE WITNESS: When I say individually some of them 
were there when I talked to them individually, some of the 
others were around. 
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[81] TRIAL EXAMINER: You talked to some that you 
talked to on the telephone but was there any incident other 
than those when you talked to one or more of those people 
when they were not in a group on June 2nd? 

THE WITNESS: Well the second time I talked to them 
I cannot say whether they were all ina group or not. 

TRIAL EXAMINER: I’ll come to that in a moment, I 
am trying to find out if you talked to them individually later 
on that day? 

THE WITNESS: No sir. 

TRIAL EXAMINER: You came back and you met a 
group of employees? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: And some of these people were 
there, some of these people here were there? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: All right tell us what was said at 
that time. 

THE WITNESS: Oh they asked me if they were fired 
and I told him no. 

TRIAL EXAMINER: Who said that? 

THE WITNESS: Well two or three of them asked me 
that. 

TRIAL EXAMINER: Who was that asked you that? 
[82] THE WITNESS: Buie Bennett and Spivey and I 
think Cooper asked me too and I told him no that they were 
not fired at that moment. 
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THE EXAMINER: All right what happened? 

THE WITNESS: I told them the best thing for them to 
do was to go home. 

TRIAL EXAMINER: And they left after that? 

THE WITNESS: I assume they did. 

TRIAL EXAMINER: I mean they left your office? 

THE WITNESS: Yes. 

TRIAL EXAMINER: And when you went back to the 
office were they still there? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Did you have any more group 
meetings with them that day? 

THE WITNESS: No sir. 


* * * * * 


[88] ANDRE FRANCOEUR 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Francoeur by whom are you em- 
ployed? A. Rockana. 

Q. Rockana Carriers? A. Rockana Carriers, yes. 

Q. And your nickname by which you are known by most 
of the employees is what? A. Frenchy. 
[89] Q. Frenchy? A. Yes. 

Q. Were you so employed by Rockana in May of 1959? 
A. Right. I was employed. 

Q. Just speak up Mr. Francoeur, If you would, Directing 
your attention to May 29th, 1959 do you recall attempting 
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to make a delivery at Virginia Carolina? A. Attempting to 
make a pick up. 


Q. Apick up? A. Yes, 


Q. Now would you relate what occurred on that pick up if 
anything? A. Well I was stopped at the picket line. 


Q. What stopped you at the picket line? A. The picketers 
stopped me, the strikers. 


Q. How did they do this? A. Well they just strung them- 
selves across the road you know, and I guess if I hadn’t 
stopped I would have had to run somebody over so I just 
stopped. 

Q. And when you stopped your truck did anything occur 
then? A. Well yes I guess the leader there, he kinda jumped 
on the running board and asked me to turn around and go 
back. 

Q. Did he say why? [ 90] A. Well he told me they were 
on strike and it would be more healthy if I turn around and 
not make the pick up. 

Q. Well did you turn around or did you go in? A. Well 
with all them on the running board I did turn around and 
just proceeded to go back and call my dispatcher, 


Q. Where did you stop when you turned around Mr. 
Francoeur? A. Well about quarter of a mile down the road 
there is a grocery store and I went in there and called, 


Q. And to whom did you place your call, who did you talk 
to? A. Mr. Pierola. 

Q. And what is his job with Rockana? A. He is in charge 
of dispatching. 
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Q. What kind of phone was this, was it an open phone 
booth or closed phone? A. It was an open phone, 


Q. What was your conversation with Mr. Pierola if any- 
thing? A. Well I told him that they had turned me around 
at the picket line there and that I couldn’t make the pick up, 
and he just ‘old me to stay there until they sent somebody 
over, 


[91] Q. Did he say who they were going to send over? A. 
No I don’t remember who he said they were sending over but 
he asked me to just stay there until they sent somebody over, 


Q. And did anything—did you continue the conversation 
or was that the end of the conversation? Did you tell him 
you would wait or what happened? A. That was the end of 
the conversation. 


Q. Did you tell Mr. Pierola you would wait? A. Yes, 
Q. And then you hung up? A. Yes, 


Q. What happened then if anything? A. Well the strikers 
they got behind me. 

Q. Where did they come from? A. Well they followed me 
back there to the grocery store. 

Q. The picketers followed you to the grocery store? A. 
Yes to the grocery store, and there was one big fellow, I 
guess he understood what was said over the telephone about 
having me to stay there and he just kinda pushed me around 
a little bit, he didn’t hurt me, I don’t know, but he just pushed 
me around a little bit. 

TRIAL EXAMINER: What do you mean, I don’t know, 
did he physically shove you? 
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[92] THE WITNESS: Yes. He didn’t hit me but he shoved 
me. ase 


Q. (By Mr. Moran) How many fellows were there, one 
fellow? A. More than that. 


Q. How many? A. I would say a good dozen were there 
in the grocery store. 


Q. Did they mill around you or what happened? A. Yes 
they walked around me and told me to go back and I guess 
I more or less backed out of the grocery store you know. 


Q. You what? A. Backed out. And when I got outside 
this one fellow, he seemed to be the leader, this striker, he 
was going to hit me and everytime he was going to hit me 
I just kept backing up and some of the strikers tried to 
keep him from hitting me. 

Q. Did he ever hit you? A. No. 

Q. He never touched your body at all? A. No. 

Q. What prevented him from hitting you? A. Well I just 
pleaded with him. I told him I had just stopped, I told him 
rather than get hit I would [93] turn around and go back, 
and after I got outside I started to more or less run toward 
my truck and as I did that turn around and started to walk 
away I got kicked you know, in the rearend. 


Q. How many times would you say you were kicked? A. 
Well actually I was walking so fast or running, I didn’t get 
no bruise from it you know what I mean. 


Q. How many times were you kicked, one time or two 
times or four times or what? A. No, just once. 
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Q. How many kicked you? A. WellI guess a couple tried 
to tuck me but I only got it once. And then I got in my truck 
and went back to the shop. 

Q. You didn’t wait as Pierola asked you to? A. No. 

Q. Why didn’t you wait? A. Well I didn’t think it would 
be too healthy to stay around there too long. 

Q. After that you went back to the terminal here in 
Tampa? A. Yes, 

Q. You never did make the pickup on that day? A. No, 

Q. Did you ever tell Mr. Pierola or Mr. Mendez what 
[94] happened? A. I told Mr. Pierola what happened but I 
never talked too much about it except when Mr. Pierola 
asked me what happened. 

Q. Did you ever tel] any of your fellow employees about 
it? A. Yes when I came in there was a few standing around 
when I told Mr. Pierola about it. 

Q. Did they say anything to you about it? A. Well they 
just kinda kidded me about it, I told them I got kicked in the 
front and they kinda kidded me about it. 

Q. Did you go back to VC on the following day? A. Yes 
I went back on a Thursday—just a minute, was that a Fri- 
day that happened, on the 29th — 

Q. I don’t remember. A, (continuing) I went back to 
work on the following Monday. No I kept right on working 
I am sorry, I kept right on working after that happened and 
—I started to go one day and I didn’t go through with it, 
through the picket line. 

Q. Did Mr. Pierola meet with you people out there? A. 
There was a few trucks going in that day. 
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Q. Was this the next time you were scheduled to go into 
VC, was this the next time? [95] A. Yes. 


Q. Will you tell us what occurred on that day? Were you 
to meet anybody anywhere or what happened? <A. Well 
there was three—I don’t remember just how many trucks 
were going into VC but Mr. Pierola was along that day, one 
of the other drivers — 


Q. Was he driving one of the trucks? A. No he rode one of 
the drivers down, we made a delivery down to I think Arm- 
ours, I was driving a load of sulphur down to Armours and 
Mr. Pierola rode with somebody else, and when we come back 
we stopped in Mulberry for a coffee. 


Q. Why did you stop there? A. We were to meet some 
other drivers there. 


Q. You were to meet other drivers there? A. Yes and we 
went in to get a cup of coffee, and one of the waitresses told 
me it wouldn’t be so good for me to go in there I might get 
hurt and so I just decided not to go, and I told Gilbert, Mr. 
Pierola, I was afraid to go and I just took the truck on back 
into Tampa. The reason that made me turn back was this 
waitress, she said her husband was a Union man, you know— 
[96] (By Mr. Moran) On this morning did you see a pickup 
truck? A. Yes there was a lot of strikers going back and 
forth on the street there and I guess there was a pickup 
truck there too, 


Q. What did you see on the pickup truck? A. Well they 
had a shot gun in it. I just seen it through the back window, 
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it wasn’t actually showed to me I just seen it through the 
back window you know. 


Q. Were there any pickets or strikers up around where 
you were meeting in Mulberry, were there any pickets gath- 
ered around? A. Well I didn’t talk to any of them, 

Q. I say were there any there? A. Yes—I don’t know if 
they were pickets, they were strikers. 

[97]Q. How many strikers would you say were there? A. 
I don’t know. 

Q. About ten or twenty? A. I guess a dozen. 

Q. Did you see them talking to Mr. Pierola? A. Yes, I 
guess, yes I think—I am not sure now. 

Q. Did you hear any part of the conversation between 
Pierola and any of the pickets? A. No because I went in the 


coffee shop by myself and I didn’t stay around there. 

Q. Did you make the trip in to VC that morning? A. No 
I didn’t. 

Q. What did you do? A. I just come back to Tampa, I 
got a ride back to Tampa with Mr. Pierola. 


Q. What— A. (continuing) He said he would take my 
truck in for me. 

Q. What did you say to Mr. Pierola? A. What did you 
say to Mr. Pierola? A. I told him I wouldn’t take my truck 
in that morning. 

Q. Did you tell him why? A. I told him I was afraid to 
go in, 

Q. At the time they were strung out across the road Mr. 
Francoeur when you had to stop your truck how many 
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[98] pickets and strikers would you say were there at that 
time? A. There was quite a few that morning. 

Q. Say forty or fifty or a hundred? A. No I wouldn’t 
say that many, around twenty-five or thirty I guess. 

Q. When the fellows had you in the grocery store did they 
call you any names when they said anything to you? A. Yes 
they said I was a scavenger that is all. 


Q. Did any of them have any sticks of any kind? A. Not 
that I seen, no. 


Q. Now after you got in your truck Mr. Francoeur and 
left the grocery store did any of the pickets follow you or 
anything? A. Yes there was a few cars with strikers in 
them and they followed me to the road. 


Q. How far a distance would that be from the grocery 


store to where they followed you? A. To number 60 Road 
I guess it is about two miles, 

Q. Did they do anything while they were following you? 
A. No. I just hogged the road until I got to Road 60 to 
number 60 highway and they didn’t follow me anymore after 
that. 

Q. Did they ever get in front of you? A. No the road is 
very narrow there up to Number 60 [99] highway and they 
were just following me. Previously I believe I told you, I told 
somebody they followed me to the County Line but I made a 
mistake, they followed me to the highway 60 Road there. 

Q. But you don’t recall whether they tried to force you 
off the road or not? A. No actually they just followed me 
behind, I wouldn’t let them get by me. 
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Q. Did they try? A. Well they did try to get by me but 
I didn’t let them get ahead. 

Q. And you reported all this to Mr. Pierola when you re- 
turned? A. Yes when J got in I told him about it, 


Q. Now after the incident where you told Mr. Pierola you 
wouldn’t take the truck into VC because you were afraid, did 
you tell him you were afraid? A. Well yes I did tell him 
that. 

Q. Did you subsequently after you told Mr. Pierola that 
you didn’t want to take that truck in because you were afraid 
take any time off? A. Yes. 

Q. How many days did you take off? A, I took off a few 
days and I just went back to work I believe the following 
Monday morning and crossed the [100] picket line, I wasn’t 
afraid any more. 

Q. You weren’t afraid anymore, why weren’t you afraid 
anymore? A. I wasn’t afraid then because they had guards. 

Q. Where? A. Well they had the Florida Patrol system, 
they rode with the drivers you know. 

Q. They rode with the drivers? A. Yes. 


Q. From where to where? A. From where we unloaded 
to where we loaded from. 


Q. Where would you pick up one of these Florida Patrol 
riders? A. They would come sometimes to the shop and 
then they would be on the road out there, 

Q. Did you have any more incidents after you had the 
guards on the trucks? A. No not myself, I heard the other 
boys did. 
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Q. No just yourself, you had nothing more than peaceful 
exits in and out of VC? A. Me myself I never been shot 
out there or shot at or nothing ever thrown at me, you know 
what I mean. 

Q. Was anything ever thrown at your truck? A. No I 
don’t know that anything was ever thrown at my truck. 
[101] Did you ever see them throwing anything at any other 
truck? A. No. 

Q. Now this morning of—that you met with Mr. Pierola 
when you were going to meet at this diner was this a pre- 
arranged thing or did you just happen to meet Mr. Pierola 
there? A. He came along with us and that is when I gave 
him the truck back when we stopped for a cup of coffee at 
Mulberry at the diner there and that is when I asked him 
if he would take the truck in for me. I asked him if he would 
do that. 


Q. I think you said before you were going to meet some- 
body else there too? A. Well we had the two trucks, the 
driver of the other truck was Roberts. He came along and 
we left from Armours and along about then there was these 
other trucks coming from different points. 


Q. Were they supposed to meet there? A. I don’t know 
about that but they got their all right. 


Q. How many trucks were actually meeting there? A. I 


guess four or five trucks. 


* * * * * 
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[102] CROSS EXAMINATION 


Q. (By Mr. Wilson) On this day you met Mr. Pierola and 
talked to the waitress Mr. Roberts went on in that day didn’t 
he, he took his load on in? A. Yes. 

Q. But you did not? A. NoI did not. 

Q. Then you came back a few days later and started haul- 
ing regularly didn’t you? A. Yes that’s right I went back to 
work. 

Q. How many loads did you haul after June 2nd? A. J 
used to haul four or five loads a day. 

Q. The first day you went back which was June the 7th 
you hauled four loads didn’t you? A. I imagine it was that. 

Q. And during the month of June you hauled forty or 
forty-five loads didn’t you? A. I would say— 

Q. Well I mean four or five every day? A. Yes. 

Q. What changed your mind that you weren’t afraid 
after a few days there? A. Well I, I just wanted to work, I 
did like my work so I just went back to work. 

Q. Didn’t you find out Mr. Francoeur that none of [103] 
these other boys were hurt going through? A. Well at the 
time I went back to work I don’t think anybody had been hurt, 
but like I said I got kicked. 

Q. That is all though? A. Yes. 

Q. And you didn’t take that too seriously when you came 
back to the plant that day did you? I believe you said you were 
kidding around with the boys about it? A. I did but I guess 
I was afraid that day. 

Q. But you got over your fear? A. Yes I got over that and 
just went back to work. 
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Q. And the reason you did was because the other boys 
were going through? A, Right. 

Q. And I believe you said Roberts went through the day 
you didn’t? A. Yes I was the only one that turned around. 


* * * * * 


[104] RE-DIRECT EXAMINATION 


* * ez * * 


[105] Q. (By Mr. Moran) For economical reasons, the fact 
of earning money have anything to do with your returning 
back to Rockana? 

THE WITNESS: Well if money had something to do with 
it. It did. 


DONALD E. SHIRLEY 


a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as [106] follows: 
DIRECT EXAMINATION 

Q. (By Mr. Moran): Mr. Shirley by whom were you em- 
ployed in May of 1959? A. By Rockana Carriers. 

Q. Were you so employed by Rockana Carriers on May 
9th, 1959? A. Iwas. 

Q. And were you a truck driver for Rockana? A. Yes sir. 

Q. On May 29, 1959 were you scheduled to go into VC? 
A. On May 29th? 

Q. Yes. A. I presume that was on a Friday, right sir? 

Q. That’s right. A. I took a load that morning to David- 
son Chemical and at that particular time of the morning 
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there was no schedule up and when I called in I was scheduled 
for VC. 


Q. Who did you call? Who did you talk to? A. Mr. Gilbert. 


Q. Mr. Pierola? A. Yes sir, And he told me we had to 
start hauling into VC so I went back to my truck and went 
to the VC property and when I arrived at the VC property 
there was a picket line, and they stopped me at the picket 
line and [107] got up on the truck and asked me not to go in, 
cross their line until something was straightened out, and so 
they watched me turn around and I went back to Mulberry 
and called Mr. Gilbert and told him my situation that I was 
the only truck up there, and he said wait there until the 
Deputy Sheriff and all got it straightened out out there, and 
I waited about an hour and Mr. Pierola called me back and 
said somebody would meet me out there and give me save 
passage. 


Q. Now did anybody come out and escort you in? A. Yes 
sir a gentleman walked up to the truck and asked me if J 
was the driver and I told him I was and he said he was to 
give me safe passage. 


Q. Did he tell you who he was? A. No sir he didn’t. And 
we proceeded to go down Road 60 toward the mine, and I 
asked him after we got started what his connection was and 
he told me he was the General Superintendent, something in 
the mine itself, and they were deputized out there to give us 
safe passage and we got on through without incident and we 
went on in and loaded my load and he came back with me to 
Highway 60 and he got out of the truck and into a car and J 
came on back to town. 
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Q. Was there just this one man sitting beside you in the 
cab? [108] A. There was just him there but there was a 
car in front of me coming out that stayed with us. 

Q. And he stayed with you until when, the County Line? 
A. No sir until we got to Highway 60. 

Q. Until Highway 60? A. Yessir. 

Q. Did any cars follow you out of there? <A. No sir didn’t 
no cars follow us out. 

Q. Did any cars later follow you? A. Yes sir later they 
did. 

Q. Did they attempt anything, did they cut you off? <A. 
On that later date? 

Q. No on that same day, did any cars cut you off? A. No 
sir I believe I was the first truck that went in there for load- 
ing and there was no cars following us down the road then. 


Q. How about at a subsequent time? A. Later you mean? 


Q. Yes, later, A. Yes ata later time they tried to cut me 
off the road and one time they stopped me and tried to get 
me to carry my load into the company yard, and I believe it 
was about a half hour they set in front of Rockana Carriers 
and somebody in the office called the Rockana Carriers and 
they escorted me to the company. What they [109] What they 
done they stopped me on the road and told me to carry my 
load to the yard and not to carry it to the pit where we 
dumped it, and they followed me to the yard. 

There was approximately four or five men in the car. I 
carried my truck back on this instant and told Mr. Gilbert 
what my situation was and I immediately went in the office 
and made out a sworn statement on it and the car set out on 
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the street in front for about a half hour and I believe Mr. 
Paul is the one that called the Deputy Sheriffs and by the 
time the Sheriffs got out there they had gone. And on the day 
they had convoy— 

TRIAL EXAMINER: Wait a minute now. 

Q. (By Mr. Moran) When did this incident occur about 
them asking you to carry your load back to the yard? A, The 
following week after we had started the haul. On a Wednes- 
day I believe, 

TRIAL EXAMINER: When you refer to the yard you 
mean the yard of the Rockana Carriers? 


THE WITNESS: Yes sir, at Rockana. 
TRIAL EXAMINER: (finishing) Or the yard at VC? 
THE WITNESS: Rockana. 


Q. (By Mr. Moran) Now on this date of May 29th when 
you called Gilbert and a man came out and escorted you in 
and back out again will you describe what the pickets were 
doing if anything as you went in and out, were they [110] 
doing anything or just standing by? A. Yes sir they had a 
moving picture camera there, they took our pictures as we 
went in and hollered scab and picket line breaker and so forth 
like that. 

Q. Will you give us an estimate of how many pickets or 
strikers were out there at that time? A. Yes sir I would say 
about a hundred and twenty-five. I didn’t take too much 
notice at the time. 

Q. During subsequent trips after this May 29th trip you 
made other trips into VC I believe you said? A. Yes sir, 
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Q. Did you ever have guards on your truck during that 
time? A. Yes sir I had an assigned guard before leaving 
Rockana yards, 

Q. Where would you pick him up at Rockana? A. Yes sir 
or Redwing, the same thing. 

Q. Now did Mr. Mendez ever make a speech or talk to you 
drivers who were going across this line on which he told you 
there would be guards put on your trucks? A. To me direct- 
ly Mr. Mendez never did but he did to other drivers I was 
told later. 

Q. Did anyone ever throw anything at your truck as [111] 
you were going in and out of VC? A. Yes sir on different 
occasions I was showered by rocks at the picket lines, and on 
one morning when we had assembled in Mulberry, the day 
when Frenchy didn’t go in when Mr. Gilbert drove his truck 
I was coming out and Charles Wilson was the next truck be- 
hind me and an old Plymouth car with three or four men in 
it cut me off and threw a Stillson wrench at the left side of 
my truck and this gentleman that escorted me the first time 
came up and told me to go to the Hillsborough County Line 
and stop, which I did, and the first Sergeant of the Highway 
Patrol came up, and this guy set and looked at the dent on the 
truck and he told me to go to the company and file a report 
and the gentleman who was presumably a guard from the 
VC plant told me he would be in contact with me and he 
gave me a guard with the Florida Highway Patrol Agency or 
something which said they would be riding our trucks, and I 
went on to the company and made a report. 


* * * * * 
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TRIAL EXAMINER: When was this? 


MR. MORAN: This would have been the same day that 
[112] Frenchy said he didn’t want to go into VC that Mr. 
Pierola took Frenchy’s truck. 


TRIAL EXAMINER: Would that be the Monday or Tues- 
day after the 29th of May? 


THE WITNESS: Yes sir that was right after the 29th. 


Q. (By Mr. Moran) Did you have any knowledge that 
seven drivers had refused to go across this line? A. On a 
Saturday morning while we was loading sulphur I had occa- 
sion to talk with the oldest Cooper brother that worked for 
the company, and Bennett, and we mentioned it and at that 
time I said I was scared to go in but I had to go in due to the 
fact that I worked for the company and I would so go in, and 
on that same day, that Saturday, there was several of us 
standing around inside the company there and of course we 
discussed it back and forth, there was a few Rockana drivers 
and Redwing drivers standing there. 


Q. With reference to this incident of the wrench throwing 
can you explain at all the day that these people refused to go 
across the VC picket line? A. That was on a Monday or a 
Tuesday after we had started hauling in there, 


Q. Was it the same day after this wrench throwing inci- 
dent took place or earlier? [113] A. I don’t want to pin my- 
self right down on the date but it was right around when that 
happened, I believe it was the following day after they had 
refused to go in. 


Q. Was the guard on your truck armed? A. No sir. 
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MR. WILSON: What was your answer? 

THE WITNESS: No sir. 

Q. (By Mr. Moran) Now this trip you made in a convoy 
I think you said how did this arrangement come about if 
you know? A. I was delivering that morning to Davidson 
Chemical and beyond Mulberry this side of Davidson Chemi- 
cal I met Mr. Gilbert and I believe Roberts on the highway 
and Mr. Gilbert told me that we were going to go in to VC 
that day that it wouldn’t have to be singly in trucks but four 
or five of us were going in together. 

Q. And did you go in ina convoy that day? A. Yes sir. 

Q. Why did you leave the employment of Rockana? A. 
Well sir I left Rockana the day that Charles Wilson got shot. 
I was on my way to VC empty from Tampa with a guard and 
I met Charles on a hill and he flashed his lights and I saw 
what had happened to Charley, I didn’t know at the time 
he had been shot, I went on to the Turkey Creek truck stop 
and was told that [114] Charley had been shot and I im- 
mediately made up my mind that I wanted no more parts 
of that and I told my guard that he could go on one of the 
trucks that didn’t have guards at the time or he could ride 
back to Tampa with me, and which he did, he came back to 
Tampa and quit like he told me and I came back and have 
never worked for Rockana since then. 

Q. After you were escorted out of the plant at VC which 
you described before, when you went back to the plant that 
day did you tell any of the other drivers how you were taken 
in and out of the plant? A. Yes sir. There was conversation 
going on of course and we were all wondering how it was 


77 


going to be worked and we didn’t want no trouble up there, 
we all had to make a living and they were anxious to know 
how I got in and out and since Frenchy had already got in 
trouble they wanted to know how I made out, and I guess 
there was eight, nine or ten that asked me how I got in and 
out, 


Q. This wrench that was thrown at your truck did it get 
in the cab of your truck? A. No sir it struck just the left 
part of my wrist and flew back outside of the cab and back 
onto the street. 


Q. It did touch your body though, your wrist? [ 115] A. Oh 
yes. I believe, I am not for sure now but I believe that the 
gentlemen from VC either said they had it or was going back 
to pick it up. He witnessed the incident. 


Mr. MORAN: I have no more questions of this witness at 
this time. 
CROSS EXAMINATION 


* * * * * 


[116] Q. And the next time you were asked to take a load 
through was on the 2nd of June? A. Let’s see now— 


Q. Let us put it this way, wasn’t it the same day these 
seven men refused to cross the picket line? A. I went in 
there that day. 


Q. And we have agreed that that was the 2nd? A. Yes 
sir. 


Q. And you continued to haul whenever you were told to 
for the next two or three weeks? A. Yes sir. 
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Q. And when you quit what did you give as your reason 
for quitting? 

THE WITNESS: I didn’t tell the company nothing sir, I 
parked my truck and walked off and I didn’t see— 


Q. (By Mr. Wilson) You didn’t tell the company any- 
thing? A. (finishing) I didn’t see Mr. Gilbert for two 
months. 


[117] Just answer my question, the company didn’t know 
why you quit did they? You didn’t tell them why you quit? 
A. No sir. 

Q. As a matter of fact you told them your father had 
cancer didn’t you? A. Yes sir and as a matter of fact he 
did have cancer. 

Q. And that was your reason for quitting? A. Ata later 
date, yes sir. 

Q. Wasn’t that the only reason you gave the company for 
quitting that your father had cancer? A. When Gilbert 
came over on the job I believe I did tell him that was one of 
the reasons. 

Q. That was the only reason you gave them wasn’t it? 
A. When Gilbert came up on my job that is the only time I 
told Gilbert I quit because I parked my truck and walked 
off that lot. 


Q. You gave no reason for quitting until sometime after 
you quit isn’t that right? A. That’s right. 


79 


Q. And then you told him your father had cancer? 
[118] A. And I told him I wanted no more part of the 
company itself. 

Q. And isn’t it true you told Mr. Pierola when you quit 
that your father had cancer? A. Yes sir. 

Q. And was near death? A. Yes sir and he was just 
hanging on betwixt here and the yonder. 


* * * * * 


[119] CHARLES C. WILSON 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

Q. (By Mr. Moran) In May of 1959 Mr. Wilson by whom 
were you employed? A. Rockana Carriers. 

Q. Directing your attention to June 2nd, 1959 did you 
have occasion to make a call at Virginia Carolina Chemical 
Corporation? A. Yes sir I did. 

Q. Was the plant on strike at that time? 

A. Yes sir it was, 

Q. Did you go into the plant alone on that day singly in 
your own truck? A. No sir we had a convoy. 

Q. How was this convoy arranged, was this something 
[120] that just happened, you just met it, did you just meet 
them? A. No sir we were all given a little talk to by Mr. 
Mendez prior to entering, I believe there was seven or eight 
trucks and he told us and Mr. Pierola told us we would all 
get our loads, I was to go to Brewster myself, and we would 
meet at Mulberry, and I made my load and we all came back 
to Mulberry and the picketers were all there and the strikers, 
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I know we were outnumbered three to one, and Gilbert and 
myself were getting in a little heated conversation there, I 
was talking to Gilbert and to Frenchy and the exact boys that 
were with us that day I don’t remember each and every one 
of them, and the Sheriff came over, the Deputy from Mul- 
berry, and told us that we were going to have to get our 
trucks out of town or they would arrest every God Damned 
one of us, and we proceeded to get in the trucks and go to the 
Virginia Carolina mines, 


Q. Did you have a car leading you that day? A. Yes sir 
there was a pickup truck that led us in, and coming out 
Frenchy had left his truck on the inside and he wasn’t going 
to take it in and Pierola took it. Coming out of there they 
were calling us all kinds of names, and coming out Gilbert 
led out and I didn’t know if he could get out without stopping 
the whole convoy [121] and I proceeded around and led the 
convoy out myself. 


Q. You led the convoy out? A. Yes. 


Q. Was there a convoy in front of you at this time? Did 
anybody lead you out? A. Yes sir—no, no, no there was not 
a car in front of us at that time. 


Q. Just you led out? A. Yes, On the way out I noticed 
a car passed the picket line and as I proceeded close to them 
I noticed them blocking the road and I dropped the gear and 
intended to go through and so they moved the cars then, and 
I blocked Road 60 so that the other cars could come out and 
then we proceeded on back to the terminal, and that was the 


only trip Mr. Pierola made, and Mr. Mendez said for the 
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type of men that he needed out there he had a lifetime job 
for them. 

Q. Who said that? A. Mr. Mendez. He said that for the 
type of men he needed out there he had a lifetime job for 
them. 

Q. When did he tell you that? A. June 2nd. 

Q. Before or after you went into VC? A. After we came 
back, 

Q. Did he have a talk with you before you went to VC 
[122] that day? A. Yes sir. 

Q. What did he say to you at that time? A. He told us 
that he had to have those trucks running that he didn’t make 
any money with us running but he had to have us running, 
because, I don’t know, some law that said whenever he had 
a load to haul he had to load it and haul it, that he had to 
haul it in when he had it to haul, he said we would have 
protection and he would never forget the drivers that went 
ahead and did the work that had to be done. 

Q. Did he tell you who he had for protection? A. Not at 
that time he didn’t. 

Q. He just told you you would have protection? A. Yes 
sir. I believe if I am not mistaken we made two loads with 
that convoy, and we couldn’t make any money with the rate 
he had for running convoy, and he said Mr. Pierola had it all 
fixed up for us money wise but I haven’t seen it, 

Q. You said before the convoy went past the picket line 
into VC they were cursing? A. Yes sir. 

Q. What type language were they using, what were they 
calling you? A. If they would see the number of our trucks 
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then [123] they would call the number out and if they didn’t 
they would say, “You God damn son-of-a-bitch, you God 
damn lousy bastards you are trying to starve our wives and 
kids,” and saying other things bringing our wives in and 
things that being a grown-up I don’t like to be called. 

Q. You said that they threw a roadblock up? A. They 
threw a roadblock up approximately a half a mile from the 
main VC property. 

Q. Did you have to cut around? A. Yes we had to cut 
around two cars and they had to pull them off the road to 
keep them from being hurt or hit I imagine and as I went by 
they threw rocks and sticks and somebody shot a pistol off 
at me. 

Q. Somebody shot a pistol? A. Yes sir. And when I got 
back I made a sworn statement. 

Q. To whom? A. Mr. Charley and Mr. Pierola, and the 
rest of the boys all knew it. 

Q. Now after this incident did you continue to make calls 
at VC? A. Yes sir with the guard I did. 

Q. You had a guard on the trucks after this? A. Yes sir. 

Q. Was the guard armed? [124] A. Yessira couple times 
he was, yes sir he was a couple times. 

Q. How do you know, did you see it? A. I saw the pistol 
myself. 

Q. The guard hada pistol? A. Yes sir. 

Q. Do you know where these guards came from? A. The 
Florida Highway Service or Patrol Service one or the other. 

Q. Where would they get on your truck? A. At Rockana 
Carriers. 
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Q. They would get on your truck and ride with you? 
A. Yes sir. This one I had was armed but he said he wasn’t 
supposed to be. 


Q. He was armed but he said he wasn’t supposed to be 
armed? A. That was the instructions I had, he said he 
wasn’t supposed to be but he wouldn’t cross that God damn 
line without something, those are exactly the words he said. 


Q. Now on subsequent calls into VC were there any other 
incidents, did they ever throw any more car blocks up in 
front of you? A. They constantly done that sir. 


Q. That was constant? A. Yes sir that was a constant 
thing. As you go in [125] there you can just about always 
count on seeing a man and a woman driving a ’47 Plymouth 
and they have a small baby in the car and he would come up 
along side of you and try to cut you off and his wife, the woman 


would hold her baby right to the window and he would cut 
in and you would either go into a ditch or break into the 
on-coming traffic, and that happened to me several times 
with that same family and that same automobile. They knew 
we wouldn’t run into the car because the kid was in it so 
they would just cut in and you would have to either go in 
the ditch or go out into the on-coming traffic. 

Q. And that was the same family every time? A. Yes sir, 
and there were several occasions during that time where 
boys would drive out in a ’59 Chevrolet Impala and lay a 
rifle out in front of you and tell you to go to the terminal. 
At these times or during these times I had a guard with me 
and the guard shrugged his hands and said, “If you have to 
fight, fight, or else we will run like hell.” 
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Q. Mr. Wilson directing your attention specifically to 
June 15th, it has already been stipulated that you were shot 
on that day, prior to the time you were shot when you were 
going into the plant did anything unusual occur on that day? 
[126] I had a load of sulphur, I went to Brewster I believe 
and coming back from Brewster I was by myself, I turned 
in to the mine road and I proceeded up to a picket line and 
I would say there was roughly thirty-five to fifty— 


Q. Pickets? A. Yes sir, strung all the way around. They 
had a few arms— 


Q. Few what? A. Guns, they had them in their hands, 
you could see them, it wasn’t quite seven o’clock in the morn- 
ing, and they threw a 4 x 4 out in front of me, I judge it to 
be a 4x4, I was running twenty to thirty miles an hour and at 


that time I couldn’t stop. I jumped this 4 x 4 and threw my 
truck into a jack-knife and twisted around for a couple hun- 
dred yards and then I got on back into the yard, and I told 
one of the guys working up there on the crane section what 
happened and he laughed and said, “I wouldn’t think too 
much about it,” and then coming out they called me names 
and said. “Three oh six, we got you, we got you three oh six, 
you have got it,” and looked right at me and said, “You have 
got it now,” and three or four cars pulled up down the road 
and parked and I had just a Tee-shirt on, and—I had a shirt 
and a Tee-shirt under it, and the glass [127] from the wind- 
shield was in my face and it got in my shirt and next to my 
skin. I drove a hundred feet— a hundred yards further and 
stopped the truck, got out and shook the glass out of my 
shirt, I turned around to see what cars were there and I 
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heard a rifle shot or pistol shot I don’t know which and I felt 
something hit my leg and I looked down and I thought, “No 
they wouldn’t do that,” but they did. I knew I was hurt but 
I didn’t know to what extent. I stuck my thumb over the 
hole and proceeded to drive in to the yard which was Rockana 
Carrieré, I reported the incident and they took me to the 
hospital and they wouldn’t let me say anything until they 
called the press out there, and they told me that would help 
the company. 


Q. Was this the first time Mr. Wilson during your trips in 
to VC that you ever saw a rifle pointed at you? A. No sir it 
wasn’t. 

Q. What other occasion did you see a rifle pointed at you? 
A. I believe it was on June 4th. 


Q. Where would this have been? A. This was on Route 60, 
two cars had followed me out, one in front and one in back, 
and one of them was the same Chevrolet Impala and he poked 
a rifle out the back window. There was three men in jt and 
they poked [128] a gun out at me. 


Q. Did they shoot at that time? A. No sir they didn’t 


Q. Did you ever receive any threatening phone calls or 
letter? A. Yes sir we have had— 


Q. I mean you. A. Yes sir. I was called over at the land- 
lady’s house, we never had a phone in our apartment, and they 
said, “Wilson we know you are the driver of 306 and you got 
something coming to you, you might think you are a smart 
son-of-a-bitch but you are not and we have got you,” and then 
they hung up. They told me that one of these mornings I was 


86 


going to go out to the yard and climb in my truck and me and 
my truck was going to be blown clean to hell. 

Q. This was another phone conversation you are speaking 
of now? A. Yes sir. 

Q. When could you tie down the date of this phone call Mr. 
Wilson? A. June 5th. 

Q. June 5th was the date of the phone call? A. June 5th 
or 6th I’ll tie down those two days. 

Q. Mr. Wilson you have already testified to the fact [129] 
that you had guards on the trucks, who announced from 
Redwing or Rockana that you were going to get guards on 
your trucks? A. Mr. Mendez said it and Mr. Pierola said it 
also. 

Q. When did Mr. Mendez say it? A. June the 3rd. 

Q. This was on the day you brought in that convoy with 
Mr. Pierola? <A. Yes sir. 


* * * * * 


CROSS EXAMINATION 

Q. (By Mr. Wilson) Mr. Wilson you didn’t carry the loads 
into or from Rockana, I mean from VC before J une 2nd did 
you? A, Nosir I was assigned over at Tenarock. 

Q. You were working some place else? A. Yes sir. 
[130] Q. You knew about the trouble prior to June 2nd 
though did you? A. Only by hearsay. 

Q. And on June 2nd you carried three loads is that right? 
A. If I got three loads I was lucky. 

Q. Well did you get three loads that day or not? A. It is 
possible I did, I know I was grumbling about it. 

Q. You were paid for three loads? A. Yessir. 
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Q. And presumably you did take three loads, is that right? 
A. I can check up on my check stubs and find out and tell you 
all the way up to my firing date. 

Q. And you were fired for reasons other than this strike? 
A. I believe they put it in a little more dignified manner. I was 
fired as a Redwing employee not a Rockana employee. I 
wasn’t hired as a Rockana employee. 

Q. You took three loads in on June 2nd or 3rd the next 
day, is that right? A. I wouldn’t swear to it. 

Q. Would you swear you did not? A. I told you I could 
check my check stubs and tell [131] you. 

Q. And you took three loads in there onto the day you were 
fired? A. I'll check on it and let you know. 


Q. Did you— A. ( interposing) I have never refused to do 
anything I have said that once before I believe. 


* * * * * 


Q. All right, which one had the arms Mr. Wilson, [132] 
that is what I am asking you, which one of them had the 
arms? A. I told you I didn’t remember the exact one and I 
can’t give you the description of him. 

Q. Was it only one that had arms? A. Yes but I can’t 
remember his name or his stature or nothing to that effect. 

Q. Was that just one day? A. Yes that was only one day. 

Q. Did you see the arms? A. I carried it half a day my- 
self. 

Q. I say did you see thearm? A. Yes sir. 

Q. What was it? A. A 38. 

Q. Where did he carry it? A. In his belt. 

Q. Was it out inthe open? A. Nosir. 
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Q. Did he have a coat on? A. It was if I am not mistaken 
a 38 automatic. 

Q. Did he havea uniformon? A. No sir. 

Q. Where did you see it? A. I saw it when he took it out 
of his shirt and when [133] he put it back. 

* * * * * 

[184] Q. You were not afraid to go in on the 2nd were you? 
A. Yes sir I was, 

Q. But you went? <A. Yes sir, I had another payment on 
my wife’s hospital bills and I had to make it. 
(135] GILBERT C. PIEROLA 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Pierola what is your business or 
occupation? A. Chief Dispatcher for Rockana, the only Dis- 
patcher for Rockana. 

Q. Do you have supervisory powers over employees down 
there, can you tell them what to do? A. Yes sir. 

Q. Could you fire them? A. Yes sir. 

Q. Were you so employed on May 22nd, 1959? A. I was. 


[136] Q. Did you have any responsibilities in regard to dis- 
patching of trucks from Rockana Carriers Incorporated in 
Tampa to the VC Chemical corporation after they went out 
on strike? A. I did. 
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Q. Did you have any occasion to personally observe any of 
the actions of the striking employees out there at VC? A. Yes 
sir I did. 


Q. Were you personally involved in any of the incidents? 
A. I went through the picket line, I don’t recall any incidents. 


Q. What day did you go through the picket line? A. That 
was June 2nd. 


Q. June the 2nd? A. Yes, 


Q. That was the same day the other boys refused to go 
across the line earlier that morning? A. Yessir. 


Q. Were there any arrangements made with other drivers 
to meet you in Mulberry or anything like that? A. Yes sir 
there was. 


Q. What was that arrangement? A. Well we have these 
seven or eight drivers that [137] refused to carry out the 
work assignment that was to go to Nichols, we immediately 
called in the other drivers from the other runs and set up 
these trucks to go to the mining area that were loaded with 
sulphur to come back to Mulberry where we got together. 

Q. How many trucks were assembled there before you went 
into VC? A, Approximately eight sir, 

Q. Now would you tell us how did you get to Mulberry, 


were you driving a truck? A. No sir I rode with one of the 
drivers that had a load of sulphur on his truck and it was 
going to Armour, and when we got through we came back 
to Mulberry. 

Q. When you got off your truck did you see any of the 
picketers or strikers around you? A. Yes sir. 
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Q. Did they mill around you. A. They asked me a few 
questions but they didn’t mill around me. 

Q. What did they say to you. A. One of them who was 
more or less the leader of the group directed several] questions 
at me and he asked me several] questions and I answered them. 

Q. What did he ask you? A. He come up and asked me was 
we going into the mine [138] and I said that we were and he 
said, “Did you know we had a strike there?” and I said, “I 
did,” and he went on to say that everytime we went in there 
we was taking food out of their babies mouths, and I said if 
I didn’t go in I wouldn’t be feeding my family, and I don’t 
recall the exact conversation that was carried on there, and 
about that time I noticed one of the trucks going into VC 
with Mr. Hughes on it and he asked me if I was ready to go 
in and I said I was and I got in the convoy and we went into 
the mines. 

Q. Did anybody threaten you out there while you were 
waiting to go into VC? A. Noserious threats, no. 

Q. Did anybody ask you where you were going and you 
saidto VC? A. Yessir. 

Q. Did anybody say, “No you are not.”? A. Yes sir they 
did. 

Q. And your reply to him was, “Well we are going any- 
way.”? A. That is correct. 

Q. Did he then reply to you, “I'll tell you what, you might 
go in there but I won’t guarantee you you’ll come out”? 
A. He said that. 

[139] Q. Did he say anything to you about having to drive 
the roads at night? A. He mentioned that also. 
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Q. What did he say? A. About driving the roads at 
night. 


Q. He said, “I won't guarantee you you’ll come out’? 
A. He said, “You might go in there but I won’t guarantee 
you you’ll come out,” and he said, “If you do go in there 
and come out you'll have to travel these roads at night.” 


Q. If you go in there and come out you’ll have to travel 
these roads at night? A. Yes. That is some sort of threat, 
I didn’t take it too seriously. I was talking to a group of 
men that were thirty or forty among about nine of us and I 
imagine they could say what they wanted to without objec- 
tion at that time but I didn’t say anything because I felt it 
was all bluff. 

Q. Did you see any weapons out there? A. No sir I never 
saw a weapon. 

Q. Now this fellow who told you you know, “I won’t guar- 
antee you you’ll come out” did you ever see him on your way 
to VC that day? A. Yes sir, 

Q. What was he doing? A. He was standing right side 
the road. 

[140] Q. Did you ever see a pickup truck? A. He was driving 
a pickup truck. To clarify this the drivein is about a quarter 
of a mile or a half a mile before you turn into the plant and 
then it is two miles into the plant, and as we got into the 
truck and started he got in his pickup and speeded ahead of 


us until we got into the mine, he got in between me and the 


Virginia Carolina official pickup truck. 
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Q. What was he attempting to do, do you have any idea? 
A. Well I imagine he was trying to, anyway trying to cut 
us off. 

Q. How many people were in that pickup truck? A. 
There were three of them. 

Q. Did any of them have anything in their hands? A. I 
never saw anything, 


Q. You never say anything? A. I never saw anything. 


Q. Did you ever see any of them have a rock or a brick? 
A. Yes sir I did. 

Q. When was this? A. One of the—going into the mine. 
One of them had a small rock in his hand which he kept you 
know just flipping up in the air and catching it again as 
sort of [141] a gesture that he might throw it but he never 
made any attempt to throw it. 

Q. He never made any attempt to throw it? A. No sir, 
at least I was in the lead truck and it never hit my truck 
or anybody else behind me that I knew of. 

Q. Your statement here today is that he never made any 
attempt to throw that rock? A. No he didn’t. 

Q. You recall testifying in a State Court Injunction Pro- 
ceeding— A. I do, 

Q. (Finishing) Where VC tried to get an Injunction 
against Local 36? A. I do. 

Q. Do you recall being asked, “Who drove that truck?” 
and is this the answer you then gave, “T did sir. I got in that 
truck myself and pulled around and led the convoy that went 
into the plant that particular morning. I noticed that fellow 
that I was talking to at the drivein, he got into a pickup and 
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he pulled around and whipped around all the trucks and 
come up between me and the leading Virginia Carolina offi- 
cial truck and he swung in in front of me trying to make me 
hit, head toward the ditch or slam the brakes on to lose 
control [142] of the truck. I finally managed to maintain 
control of the truck and I pulled around him at a safe dis- 
tance, so that I knew whatever he pulled I could be expecting 
it. We approached the road into Nichols and turned off and 
he shot around this official truck and went on ahead and got 
off. There was three of them in the truck and they all got 
off. I noticed a couple of them that were driving the truck, 
the driver and the passenger that were on the side of the road 
there as we came by. One of them had a rock or brick in his 
hand and he made an attempt to throw it as I came by. He 
never did throw it, he kept the rock and we went on in.” 


Now again I ask you were you—is that your answer that 
you gave in that State Court Injunction Proceeding? A. 
That is very true up to there. 


* * * * * 


[143] (By Mr. Moran) You then went on into VC with 
your convoy in front of you? A, Yes sir. 

Q. With you driving the lead truck? A. Yes sir, 

Q. Now coming out did you also have an escort car in 
front of you coming out or was it only your trucks coming 
out? A. Well as we got in the plant—tI’]] say this so you will 
know the order we came back out; Charles Wilson approached 
me and said the truck he was driving wasn’t running right 
and it was a sick dog he said, and I told him he could take 
the truck I drove in which was the first truck that was 
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loaded, and so I took Charley Wilson’s [144] truck and 
Charles Wilson took the truck I drove in, and that would 
make Charles Wilson first and me second. 

Q. Did the convoy come out with you? A. I don’t recall 
sir. 

Q. Were there any incidents on your way out, anybody 
throw anything at your truck? A. Yes sir I believe when 
we came out there was a rock hurled at the truck. It didn’t 
come in and it didn’t hit nobody. 

Q. It hit the truck? A. Yes sir. 

Q. It hit the cab? A. Yes sir. 

Q. The pieces of rock did they come in the cab? A. Not 
that I know. Nothing hit me as far as I know I am sure of 
that. 

Q. Who else was riding with you on your way out if any- 
body? A. I believe one of the salesmen, Cartright was rid- 
ing with me, one of the salesmen. 

Q. Did Cartright sustain any injuries? A. I believe 
Cartright did get a scratch on his forehead. 

Q. On his what? A. On his forehead. 

[145] Q. And he was sitting right next to you in the cab, 
right? A. Right. 


* * * * * 


[146] Q. The people in this car that you say you had seen 
as you approached Route 60 were the people in the car or 
[147] out of the car or what were they doing? A. This car 
that I told you that came out and parked there there was 
some people that got out of it, yes sir. 
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Q. Did they do anything? A. Not to me, no sir they 
didn’t or to anybody else I know of. 


Q. Did he shake his fist or anything? A. Well, that’s 
what everybody around there was doing is shaking their fist. 


Q. Everybody was shaking their fist? A. That’s all I saw. 


Q. But you don’t know row that that was the same car 
that had the man and woman and child in it? A. I wouldn’t 
say it was, no. 

Q. Would you say it was not? A. No I wouldn’t say that 
either, 


Q. Would you say this was a true statement, referring to 
the State Court Injunction Proceedings, “We kept on that 
road going towards 60 and one car swung around, it’s a man 
and a woman in it with a small infant. And he swung in 
trying to cut us off, trying to make us go in the ditch, me 
and the two other trucks ahead of us, and as we—as I looked 
over I saw this woman in the car and she brought out this 
infant towards the window so it was obvious that they had a 
child in the [148] car where we wouldn’t try to go into 
them or anything to hurt that child. 

So after we got onto State Road 60 he whipped out and 
went on the other side of the road and got off and shook his 
fist and said some words and we just kept on going and they 
followed us, two or three cars, up to ’d say the County Line. 
After that we had no other incidents going on in.” 

Would that be your testimony? A. Yes sir. 

Q. Is that true? A. Yes sir, I had a better recollection 
then than I do now of these happenings. 
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Q. Why were you sent out this day on the trucks Mr. 
Pierola and who sent you if anybody? A. Well we were talk- 
ing out there that morning— 

Q. Who is we? A. This—this—these drivers that I said 
that went along to take this sulphur to Mulberry and back 
and return by Nichols, and I explained to them as I ex- 
plained to these fellows that refused to go that this was a 
Strike that they had and not we, and I went along mostly to 
observe and see what the conditions were over there and just 
find out everything that was going on. 

Q. Did anybody ask you to do that? [149] A. Well me 
and Mr. Mendez got together and he said I should go along. 

Q. Did you report back to him? A. Yes sir. 

Q. Did you tell him what happened? A. Yes sir. 

Q. Did you tell him about the incident of the man telling 
you that you may go in but you might not come out and you 
would still have to drive the roads at night? A. J might 
have. 

Q. What is your recollection of what you did tell Mr. 
Mendez? A. As far as I recall I gave him the report on 
what was going on over there. 

Q. What was that report? A. Exactly what I am giving 
you here now. 

Q. You told him all that? A. I suppose so. 

Q. You say you suppose so, did you or didn’t you? A. You 
are going back a while now. I am pretty sure I did. 

Q. Did you tell him about Cartright getting a cut on his 
head? A. NowC artright’s head didn’t come from anything, 
I don’t believe anything was thrown at him because we were 
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[150] shut up in the truck. He could have banged his head 
on the truck, we had our windows up and nothing broke none 
of the windows and how he sustained that cut I don’t know. 

Q. In answer to a question as I recited before you were 
asked in the State Court Injunction Proceeding who drove 
that truck, and I read before up to a point where one of 
them had a rock or a brick in his hand and he made an 
attempt to throw it, you said, “One of them had a rock or a 
brick in his hand and he made an attempt to throw it as 
I came by, he never did throw it, he kept the rock and we 
went on in,” now I am asking you if you did then say, 
“We loaded the trucks and after we were coming out I was 
third in the convoy, and as we approached their area where 
they was assembled at, they again took stones in their hand. 
This time they did throw it. I turned my head hoping that 
it wouldn’t hit me. It didn’t, it hit the cab on both sides. One 
of them hit this side, and one of them hit the side where the 
window frame is and pieces of the rock came on in. And in 
fact after we got to Tampa this fellow who was riding with 
me, Cartright, one of our salesmen, had a cut right on top 
of the eyebrow where the stone had hit him.” 


Is that the testimony you gave at the State Court Injune- 
tion Proceeding? [151] A. If that is what you said there I 


did say that but the cut on his head I was actually going 


by how he got the cut on his head, I didn’t see the stone that 
hit him or that he said hit him because I remember defin- 
itely I had the glass on my side of the road up. 
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Q. You are not sure about the glass on the other side? 
A. No sir. I am not sure of how he got that cut on his head 
I am just going by what he said. 

Q. Would you deny as per your testimony at the State 
Court Injunction Proceeding as to how Cartright got the 
cut on his head? A. No sir I wouldn’t deny it. I have no 
knowledge of what J said over there. If you will tell me 
what you have on that document there it might help. I don’t 
remember that far back. Just execuse me for my lack of 
memory but I just can’t remember. 

Q. Mr. Pierola were you frightened by any of these in- 
cidents? A. Was I frightened? 

Q. Yes. A. If I was sir it was mostly by reading of the 
papers about all these things. 

Q. I mean by the incidents of the day when you drove 

into VC, were you frightened by any of those incidents? 
A. To a certain degree I would Say, yes, sir. 
(152] Q. Do you remember being asked this series of ques- 
tions at the State Court Injunction Proceeding: “You have 
not been back to the plant since then have you?” Answer, 
“No sir I haven’t,” Question, “Because you were scared 
sir, because you were frightened?” Answer, “I imagine you 
would say yes that I was frightened and everybody that 
would go in there was frightened.” 

Do you remember that? A. Yes sir. You have just a 
bunch of fanatics out there and you or anybody else would 
be afraid of them, yes sir I was frightened. 

Q. And you were frightened on this occasion? A. Not 
of the whole group but of what one fanatic would do. 
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Q. Did you have any conversation with any of the em- 
ployees Mr. Pierola on June 2nd who refused to go across 
that picket line? A. Yes sir. 

Q. To whom did you talk? A. I spoke to at least a couple 
of them that I know of. 

Q. Just a couple? A. Yes sir. 

Q. Who are they? A. Melvin Spivey, and Bill Silvers 
was one of them. 


* * * * * 


[153] A. I asked Spivey if he was scared and Spivey 
told me he wasn’t scared of nobody but one thing he wasn’t 
going to do was go over there and have somebody tell him 
something and he would have to get off the truck and kill 
somebody and he didn’t want to do that. 


* * * * * 


[156] TRIAL EXAMINER: Isn’t this what happened over 
there that morning; Spivey and Silvers and some of the 
others indicated in your presence that they anticipated 
trouble over at VC and didn’t want to go through it and 
later on you talked with Spivey and Silvers? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: And what happened, at the time 
you were talking with Spivey and Silvers it had already 
[157] come to your attention that the employees or maybe 
you yourself were already anticipating trouble over there 
but you didn’t know to what degree it would be? 


THE WITNESS: Well we all knew there was trouble 
over there sir. 
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TRIAL EXAMINER: And these two you mentioned were 
anticipating trouble and they didn’t want to go through with 
the trouble they were anticipating over there and you said 
you didn’t think the trouble was going to be as big as they 
thought it was going to be and “Go ahead and let us take a 
crack at it’? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: All right, go ahead Mr. Moran. 

Q. (By Mr. Moran) Did you have a conversation on or 
about May 27th, 28th or 29th with a Mr. Donald Shirley 
over the phone about his being stopped out there at VC? 
A. Yes sir. 

Q. Did you tell Mr. Shirley to stay where he was and you 
would send somebody out to escort him in, is that what you 
told him? A. To escort him into the plant? 


Q. Into the plant, yes, that you would send somebody out 
there to escort him in? A. Yes. 


Q. That there would not be any danger out there, you 
[158] told him that? A. That is correct. 

Q. Did you ever confer with Mr. Mendez before you told 
him what todo? A. I don’t believe I did, no sir. 

Q. This was your decision alone? A. Correct. 

Q. And who did you send out there? A. I don’t recall 
who I sent out there unless I might have called the Sheriff 
of Polk County. The reason for that is I didn’t know what 
was going on, however I did feel that he might have just 
seen the line there and due to the strike going on might not 
attempt to go in there and just for his satisfaction I was 
going to make sure that somebody escorted him over there 
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and saw him in, I didn’t think anything would come of it 
but I was just assuming there was going to be some trouble, 
I believe he mentioned that one of the officials from Vir- 
ginia Carolina met him and escorted him in. 

Q. Did you make a phone call in that connection? A. I 
might have, yes sir. 

Q. How about Frenchy, did you hear about French get- 
ting beaten up? A. No sir. 

Q. What did you hear about Frenchy? [ 159] A. Well 
Frenchy called me from this grocery store and he told me 
he went up to the picket line and they turned him back and 
that is the first I had heard—I don’t know if he actually 
went to the picket line or stopped before he got there and 
called me and let me know where he was at, but anyway 
the next thing I knew Frenchy was back in the terminal. 


Q. What did he tell you when he returned to the Terminal? 
A. He told me that he had met them over at the store and 
he had turned around because he felt there might be some 
trouble, and he said when he turned around to come back 
somebody kicked him. 

Q. He never told you about getting hit? A. No that is 
all I know about. 


Q. Was there other work for these boys to do out at 
Redwing and Rockana, and could these drivers have done 
other tasks and other work on that date, June 2nd? A. There 
was no tasks to be done. Now which men are you talking 
about? 

Q. These seven boys that refused to cross the line. 
A. These seven boys were permanently assigned to this run 
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and when these fellows refused to go I had to transfer men 
from the other run to this one. 

Q. And other work had to suffer as a result of that? 
[160] A. Other work had to suffer, right. 

Q. And these boys could have done that other work, right? 
A. Well had these boys gone through the line no work would 
have suffered. 

Q. Yes I agree with that. A. (continuing) But this other 
work had to suffer because these fellows pulled out and re- 
fused to do the work that they had been assigned and I had 
to pull the men from the other job to take care of this which 
was the important thing at the time. 

Q. Did they ever refuse to do any other work that day? 
A. No sir they didn’t refuse any other work except they 
wouldn’t cross the VC picket line. 

TRIAL EXAMINER: Was there any reason why they 
were not capable of doing the other work? 

THE WITNESS: No sir they were capable of doing the 
other work but as I said sir they were permanently assigned 
to this. 

TRIAL EXAMINER: But was there some reason why 
these seven men couldn’t do the work that these men were 
doing before you took them off? 

THE WITNESS: No sir. Of course I had to pull these 
other fellows that were in no way connected with [161] pull- 
ing these runs to come in and do so. 

TRIAL EXAMINER: But these men could have done 
the work of the men that you pulled off of this other run 
couldn’t they? 


* * * * * 
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THE WITNESS: Yes sir they could have done the work. 

Q. (By Mr. Moran) Now on the morning that they re- 
fused this assignment did any of them tell you that they 
were only refusing to 0 across the VC picket line? [ 162] 
A. That they only refused to go across the VC picket line? 

Q. Yes. A. Yes sir. I believe that was the main com- 
plaint at the time. 

Q. On the morning that you did lead the convoy in you 
did not intend to drive a truck in is that true? A. That is 
true. 

Q. What caused you to drive a truck in? A. Francoeur, 
when he decided he wouldn’t go into the plant. 

Q. Did he tell you why he wouldn’t go into the plant that 
day? A. He just said he wasn’t going in. 

Q. Did he say he was scared? A. He just said he wasn’t 
going in, and I said, “You can just leave your truck here and 
I'll take it in.” 

Q. But he didn’t say why? A. No. I had already had 
about seven or eight men that quit for the same thing they 
didn’t want to cross the picket line and I just figured it was 
more and I didn’t pursue it any further to find out why he 
didn’t want to. 

Q. Do you recall being asked at the State Court Injunc- 
tion Proceeding this question and giving this [163] answer, 
Question, “Will you please tell the Court of an incident in 
which you have been involved?” and your answer, “Yes sir,” 
and in your answer you said, “I don’t recall an incident 
where we left Tampa and trucks were going toward Bartow 
with loads of sulphur,” and you went on with a lengthy an- 
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swer here and near the end you said, “This one driver, he 
was intimidated and they must have talked to him and he 
was so scared he told me that he wasn’t going in, he just 
couldn’t, he was too scared to drive. So I personally had to 
get that one truck.” 

Do you recall that? A. That is correct. 

Q. You testified to that? A. Yes sir. 

TRIAL EXAMINER: Is that a fact? 

THE WITNESS: I assume that is the reason why he 
didn’t want to drive the truck, and I took the truck in and 
there was no conversation had between me and him, he just 
said he didn’t want to take it in and I said, “All right”, 

Q. (By Mr. Moran) Was that testimony that I just read 
to you is that what you testified at the Injunction Proceed- 
ing? A. Yes sir. 

[165] JOHN T. SEWELL 
a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
Q. (By Mr. Moran) Mr. Sewell by whom were you em- 
ployed prior to June 2nd, 1959? A. Rockana Carriers. 
Q. When did you begin working for Rockana Carriers? 
A. I believe it was in November of ’56. 


Q. You were so employed on May 29, 1959? A. Yes sir, 


Q. Did anything occur to you that day with relation to 
the strike going on with VC and if so will you relate what 
occurred? [166] A. I was taking a load of sulphur from 
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Tampa Marine to Armour Fertilizer just out of Bartow and 
I was travelling east on 60— 

MR. WILSON: I beg your pardon, what date was that? 

MR. MORAN: May 29. 

THE WITNESS: May 29 was a Friday wasn’t it? 

MR. MORAN: Yes. 

MR. WILSON: I beg your pardon, go ahead. 

THE WITNESS: (continuing) And I got just beyond the 
Hillsborough - Polk County Line and I met Frenchy and he 
flagged me down and asked me if I was going into Nichols 
and I said, “No I am going to Armour, why?” and he said, 
“Well I just left Nichols and they roughed me up and 
kicked me around a little bit over there,” and he said, “I am 
lucky to be here now,” and I asked him what happened and 
he said he went in to get a load of phosphate rock to bring 
back to Tampa and this all started, and I asked him if he 
got his rock and he said, no and I said are you going back 
by Tenarock and he said no he was going nowhere but to the 
terminal, and there later I was loaded and scared to get off 
the road and there was a bait of traffic on the road at that 
time of day and I continued on like I started out and came 
on to Tampa, I mean he came on to Tampa I presume. 


* * * * * 


[167] Q. Did anything occur later on in that day? A. Yes 
it did. 

Q. Will you relate that incidence or incidents please? 
A. Well I went on in to Armour and unloaded my sulphur 
and cut across on 98 to Lakeland and picked up a load of 
rock and brought it back to Tampa on back to Tampa Marine, 
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and then I picked up another load and went back then to the 
Walter’s Diner in Mulberry and ate supper and while I was 
eating another driver come in and said eight or nine drivers 
had pulled into Tampa Marine while he was there and asked 
if any other drivers had been in there and I said, “No, none,” 
and he looked up and said, “Here they come now, here they 
are now,” and I looked up and there was eight or ten guys, 
I don’t know how many, and they walked up and asked us if 
we were the drivers of those Rockana trucks out there and we 
said we were and they said, “I hope you boys are not plan- 
ning [168] on going into Nichols out there because we are 
on strike and if you do we ain’t going to promise you what 
will happen.” 

Q. Did you reply to that? A. Yes sir I said, “If that 
is the way it is I am not going in there,” and he said, “Well 
that is the way it is,” and the other driver said he didn’t 
want any part of it either, 

Q. Was there any further conversation between you men? 
A. I don’t believe there was, 

Q. What did the eight or ten strikers do then, just walk 
out or stay there or what? A. No they finished their coffee 
and got up and started walking out and said, “You boys be 
sure and watch your steps.” 


Q. In your prior testimony Mr. Sewell you referred to 
Nichols, what is Nichols, is that part of VC? A. That is the 
home site of VC Chemical, that is I guess the main office of 
vc. 
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Q. You said before you stopped in this diner to eat your 
Supper, what shift did you ordinarily work at Rockana? 
A. At night. 

Q. What hours? [169] A. I usually start at five o’clock 
in the afternoon and go until five o’clock in the morning de- 
pending on how long it took me to complete my assigned 
loads, 


Q. Now directing your attention specifically to June 2nd, 
1959 did you report for work that day? A. Yes sir I did. 


Q. Would you relate the incidents of that day if any after 
you reported for work? A. Well when I went in Gilbert, 
Mr. Pierola was standing in the main dispatch room or wait- 
ing room and he said, “John T. Your truck is on the yard 
get it and load it for Armour Fertilizer,” so I already had 


my tickets and I started out the door and he followed me on 
out and we got out near the gas pump in the yard and in 
front of the office and he says, “When you get your truck 
loaded come back to the yard,” and I said, “For what,” and 
he said, “Well there is a few of us going to get together and 
come back to Nichols,” and I said, “Well I am not going into 
Nichols, I’ll do any of the rest of it but I am not going into 
Nichols,” and I told him about the men that came into the 
restaurant over at Mulberry at Walter’s Drive-in, and we 
had some conversation, I don’t recall what it is now exactly, 
and he said finally, “John T. you are just scared that’s all,” 
and I said, “You damn right I am Gilbert and I think any- 
body [170] else would be if they seen what I did,” and about 
that time the phone rung and he went in to answer that and 
then he come back and a guy by the name, I believe his name 
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is Glen Cribbs, he is in charge of I guess you would call it 
the body shop where they do repair work to the tanks, and 
he was standing there talking to me, and I had talked to 
Shirley the driver who was escorted in and out of Nichols on 
the previous week and I think, I am not, if I am not mistaken 
I talked to Mr. Wilson. 


Q. This Mr. Wilson—no? A. No the driver Wilson, 
While Gilbert was answering the phone I was talking and 
when he come back he saw me standing there talking to these 
guys and he said then “Well if you are not going into Nichols 
you might as well go on home, I don’t have anything for 
you.” 

Q. What was the reason that you refused to take the as- 
signment into VC? A. I told him I was afraid. 


Q. And was that the reason? A. Yes sir it was, 

Q. Did Pierola ever tell you that afternoon how you were 
going to go into VC? Did he say there was going to be any 
guards riding on the trucks or anything? A. No sir he said 
we was going in as a convoy. 

Q. Had you ever crossed the VC line prior to the [171] 
second Mr. Sewell? A. No sir I hadn’t. 


Q. This would have been your first time going into VC? 
A. That’s right. 

Q. Did you ever go back to Rockana and ask for work? 
A. I called back a day or two later like he had asked me to 
do. 

Q. Like who had asked you to do? A. Like Mr. Pierola 
had asked me to do. 
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Q. Yes, all right. A. (continuting) And I asked him if 
he had anything for me to do and he said, “Yes if you want 
to go into VC,” and I said, “I have already told you I ain’t 
going in there,” and I said, “You have Tenarock don’t you?” 
and he said, “Yes, what if Tenarock goes on strike?” and I 
said, “Well it would be the same thing, I ain’t going in 
there,” and he said, “Well after it is all over with maybe 
T’ll have something for you, I don’t know.” 

Q. At the time you refused to go across the line did you 
have any idea that any other people had refused to gO across 
the line? A. I had heard they did. 

Q. Did you hear what happened to them? A. Yes sir I 
had heard they was sent home. 

[172] MR. MORAN: I have nothing further. 


CROSS EXAMINATION 

Q. (By Mr. Wilson) Mr. Sewell did you talk to any of 
these other six or seven men who were sent home and agreed 
that you were afraid and not going to go through the picket 
line? A. No sir I hadn't. 

Q. Then this decision not to cross the VC picket line was 
yours and yours alone is that right? A. Yes sir. 

Q. You hadn’t agreed with anybody else? A. No sir. 

Q. Now who was this driver at Mulberry you had supper 
with? A. Mr. Aubry Cribbs. 

Q. Aubry Cribbs? A. Yes sir. 

Q.Do you know whether or not he crossed the picket line? 
A. Yes sir I think he did. 

Q. Inspite of what he said he went across Tuesday didn’t 
he, June 2nd? A. That I don’t know whether he did or not. 


110 


Q. But you do know he went across later? A. Oh yes sir 
I know he went across later. 

[173] Q. So your decision was not one acting in a group but 
you made the decision by yourself, all by yourself, is that 
right? A. Yes sir that was my decision not to go in. 

Q. Now I believe you said you told Mr. Pierola that you 
wouldn’t cross the picket line at Tenarock if they had one 
up there? A. That’s right. 

Q. In other words you just didn’t want to cross a picket 
line is that correct? A. No. 

Q. Well what is it? You were not afraid of anything at 
Tenarock at that time were you? A. No. 

Q. They were not on strike? A. Do you know where the 
Tenarock mine is? 

Q. Just a minute, you told Mr. Pierola if they had a strike 
at Tenarock you were not going to cross that picket line 
didn’t you? A. That’s right. 

Q. Did you ever ask for work after this first time that 
you called back? A. No sir. 

“Q. That is the last time that you asked for work? A. That 
is the last time, yes sir. 

[174] Q. The strike was still on at that time wasn’t it? 
A. Yes sir. 

Q. That isat VC? A. Yes sir. 

Q. You have made no application for work since that time? 
A. No sir. 

Q. Mr. Sewell was there any discussion of whether or not 
the picket line would be crossed among the drivers back say 
between May 22nd and the time that Mr. Shirley was stop- 
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ped? Were the drivers talking about whether or not they 
would cross the picket line? A. I don’t believe I get it. 

(Qestion read.) 

THE WITNESS: That I don’t remember. 

Q. You just don’t know whether it was discussed or not? 
A. I don’t remember the dates on it, some of the drivers said 
they would and some of the drivers said they wouldn’t on 
Saturday,—I guess that would be May the 30th. 

Q. Was there any discussion about it before that date that 
you remember? A. No sir not that I remember. 

Q. You didn’t come in on the morning of June 2nd did 
you? [175] A. No sir, 

Q. So you didn’t hear the discussion between Mr. Pierola 
and the other management with these six people that had 
refused? A. No sir. 

Q. Did anyone ever approach you back prior to the day 
Mr. Shirley was stopped and say, “It ain’t right to go through 
a picket line, let us don’t go through that picket line when 
we open up?” A. No sir. 

Q. Nobody did that? A. No sir. 

Q. And this decision not to cross the VC picket line was 
yours by yourself? A. Yes sir that’s right. 

Q. Now I’ll ask you if you hadn’t worked for Rockana 
several years before 1959? A. Yes sir. 

Q. You had even worked before 1956 when you said you 
were hired? A. That’s right. 

Q. In fact you go back a number of years as a Rockana 
driver don’t you? A. Not as a Rockana driver. 
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Q. As a Redwing-Rockana driver? [176] A. Yes sir. 


* * * * * 


RE-DIRECT EXAMINATION 


* * * * * 


Q. Now when you told Mr. Pierola you would not cross 
the VC picket line, and when he said to you “If Tenarock 
were on strike would you cross the line?” was it your inten- 
tion at that time to cross no picket lines at all? A. No sir 
it was not. 

[177] Q. Regarding this incident of May 29th wherein you 
and Mr. Cribbs were approached by these eight or ten 
strikers— A. Yes sir. 

Q. (finishing) Did you ever talk to any of the other 


drivers concerning this incident? A. Yes sir I did. 
Q. And you told them what happened? A. Yes sir. 


* * * * * 


[180] BUIE BENNETT 
a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Bennett by whom were you em- 
ployed oh just prior to May 22nd, 1959? A. Rockana Car- 
riers. 

Q. When did you begin working for Rockana Carriers? 
A. That was October 25th in ’55, 

Q. And you were so employed on Monday, June Ist, 1959? 
A. Yes sir. 
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Q. On that day did you have any conversation with Gilbert 
Pierola with relation to the Virginia Carolina Corporation? 
A. Yes sir. 

Q. Will you relate that conversation please? A. Well I 
went in his office— 

Q. What time was that? A. That was in the afternoon 
around four—four-thirty, and he told me I was going to pull 
VC tomorrow and I told him, I said, “Gilbert I don’t want to 
pull VC they are having trouble over there,” and he said, 
“What is the matter?” and J said, “I am scared to go over 
there,” and he said, “You got a gun?” and I said, [181] “I 
got an old double barrel shot gun” and he said, “Well bring 
it with you.” 

Q. Do you recall any further conversation? A, No sir I 
turned around and went home, 

Q. Did he tell you there wouldn’t be any more trouble? 
A. Yes sir he told us that. 

Q. You say us that, who is us? A. Well he told me that. 

Q. Were any other drivers around? A. No sir. 


* * * * * 


Q. Do you recall what occurred after you came in for 
work that morning of June 2nd? A. Well, I came in and 
looked on the board and he had [| 182] me set up to go to VC, 
and he also had me set up to take a load of sulphur to one of 
the mines controlled by VC and I didn’t want to go over there 
and so I just sat down. 

Q. Was anyone else scheduled to go to VC that morning? 
A. Yes sir. 

Q. Who else was scheduled to go to VC that morning? 
A. Well my brother. 
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Q. What is hisname? A. Vernon Bennett. And there was 
J. F. Cooper and Lonnie Cooper and Billy Silvers, Mr. Spivey 
and Mr. Sewell for the afternoon shift, and a boy by the name 
of Mr. Toole. 

Q. Do you recall anybody else? <A. I don’t recall right now. 

Q. All these people you mentioned in addition to yourself 
were scheduled to go in VC that morning is that right. A. Yes 
sir, 

Q. Was there any conversation that morning among these 
drivers? A. Yes sir, 

Q. Will you relate what these conversations were about? 
A. Well we talked about Shirley and the trouble he had over 
there. 

[183] Q. What specifically did you talk about? A. About 
Shirley being escorted out of VC on the Friday before. 

Q. Anything else that you were talking about? A. We 
talked about Frenchy being kicked around over there. 

Q. Anything else? A. Well we all talked between our- 
selves that it was dangerous to go over there and we didn’t 
want to go. 

Q. Were any decisions made in this group meeting of 
yours? Were any decisions made in this group meeting? 
A. Yes sir, about not going over there. 

Q. That was the decision that was made? A, Yes sir. 

Q. Did you ever relate to any of the supervisors what you 
people were going to do or what you were not going to do? 
A. Yes sir. 

Q. Will you relate how this occurred? A. Well Mr. Pier- 
ola he—Mr. Green I believe it was called Mr. Pierola— 

Q. Mr. Green, who is he? A. A dispatcher for Redwing. 
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Q. He was on duty at the time? A. Yes sir, 
[184] Q. All right go ahead. A. ( continuing) He was 
going to call Mr, Pierola, Mr. Green asked us if we were 
going to VC and we told him no we were not and he said he 
was going to call Pierola, and he did call Pierola and he 
talked to some of the boys, I don’t recall which ones he talked 
to but he talked to some of the boys, and he asked us what 
was the matter and me I said we were scared to go over there. 

Q. You were talking to Gilbert over the telephone? A. Yes 
sir. 


Q. Did he say anything in reply to that? A. No sir, he 
said, “Let me talk to Green,” and I gave Green the phone. I 
told him what was the matter though. 

Q. Did you or the group you were in have any further 
conversations that morning with Mendez or Gilbert Pierola? 


A. Yes sir. 

Q. All right who else did you talk with? A. Well Mr. 
Derbes came out. 

Q. Who? A. Mr. Derbes. 

Q. Who ishe? A. Vice-President of Redwing. 

Q. What was that conversation? A. He come out and 
wanted to know if we were going [185] to VC and we said 
no we were scared to go over there and he said, “You are 
making a mistake we would have protection and the roads 
would be patrolled,’ and he said we would have nothing to 
worry about. 

Q. All right. Do you recall any further part of that con- 
versation or was that about it? A. That was about it with 
him I believe. 

Q. Where did he go? A. He walked off to the office. 
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Q. Did Charley Mendez ever speak to you boys that morn- 
ing? A. Yes sir. 

Q. What time was that ? A. On this morning about six- 
thirty or seven o’clock. 

Q. Did you talk to Mendez personally or in a group? 
A. We was all in a group. 

Q. What did he say to you? A. He walked up to me and 
said, “Bennett what is wrong?” and I said, “We don’t want 
to go to VC they are having trouble over there,” and he said, 
“Bennett I am surprised at you.” 

Q. What did you say in reply to that? A. I told him we 
was scared to go over there. 

Q. Did you ever have any conversation with Mr. Sewell— 
A. Yes sir. 

[186] Q. (finishing) prior to the time that you boys re- 
fused to cross the VC picket line? A. After we refused? 

Q. No, before you refused? A. Yes sir. 

Q. Will you relate that conversation please. A. Well he 
told me about being warned over at Mulberry I believe he 
told us, that the strikers has asked us not to go in there and 
has asked him not to go in there. 


Q. Did he say anything further about what might happen 
if you did go in there or didn’t he Say anymore? A. Yes sir 
he said it might be dangerous for us. 

Q. Now when did this conversation with Mr. Sewell take 
place? A. That was on Saturday morning. 

Q. Were you reporting for work on Saturday morning? 
A. Yes sir. 


* * * * * 
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Q. Now, when you had the conversation with Mr. Green 
[187] after your decision was made that the group wasn’t 
going to go into VC do you recall anyone telling Mr. Green 
that the people were afraid? A, Yes sir I told him I was 
afraid. 

Q. You told him yourself you were afraid? A. Yes sir. 

Q. Did anybody else tell him that? A. I think all of them 
did. 

Q. Well did you hear them tell him that? 

TRIAL EXAMINER: Let me ask a question. Did you use 
the word afraid or scared? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Did you use that word or some other 
word meaning you were scared? 

THE WITNESS: No sir I told him I was scared. 

TRIAL EXAMINER: What were you scared of over 
there? 

THE WITNESS: The men on the picket line. That was 
enough to scare you. 

TRIAL EXAMINER: Did you tell him what you were 
scared would happen? 

THE WITNESS: Yes sir I told him I was scared I would 
get hurt. 

TRIAL EXAMINER: What did Mr. Green say? 

THE WITNESS: Well he didn’t say anything more,—he 
talked to Mr. Mendez on the phone about it. 

[188] TRIAL EXAMINER: And you talked to the Vice- 
President, I have forgotten his name, but when you talked to 
him did you use the word afraid or scared? 

THE WITNESS: Yes sir, scared. 
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TRIAL EXAMINER: Did he ask you what you were 
seared of? 

THE WITNESS: No sir I don’t believe he did. 

TRIAL EXAMINER: Did you tell him? 

THE WITNESS: I don’t believe anything was said any- 
more except we told him we was scared to go over there. 

TRIAL EXAMINER: But there was no talk of what you 
were scared of? 

THE WITNESS: Of the picketers, yes sir. 

TRIAL EXAMINER: You told him that? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: What did he say to that? 

THE WITNESS: Well he said we was making a mistake. 

TRIAL EXAMINER: What did you say to that? 

THE WITNESS: I don’t believe we said anything to that, 

TRIAL EXAMINER: And he just turned around and 
walked off? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: When you were talking to [189] 
Mr. Mendez did you use the words scared to him? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: What did he say? 

THE WITNESS: He said “Iam surprised at you.” 

TRIAL EXAMINER: Did he ask you what you were 
seared of? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: Did you tell him you were scared 
of anything other than the picketers? 

THE WITNESS: Yes sir I told him we might get hurt 
someway crossing the picket line. 
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TRIAL EXAMINER: Anything else that you remember? 

THE WITNESS: No sir not right now. 

TRIAL EXAMINER: Excuse me Mr. Moran. 

Q. (By Mr. Moran) Mr. Bennett prior to May 22nd 
which was the beginning of the strike over at VC had you 
ever gone to VC prior to that time? A. Yes sir. 

Q. Did you have any conversation just prior to the strike 
with any of the workers over at VC? A. Yes sir. 

Q. Will you relate some of those conversations? How many 
conversations did you have with workers over there with 
regard to the VC plant? A. Sir I didn’t understand the 
question. 

[190] MR. MORAN: Will you repeat the question. 

(Question read.) 

THE WITNESS: Well I don’t know how many, we talked 


with the fellow that was loading some super phosphate, we 
were loading super phosphate and the old man that does the 
loading for us he told us that he wished we wouldn’t go in 
there, he said there was going to be trouble in there if they did 
strike and he advised us not to go in there and that there 
would be trouble on the picket line. 


* * * * * 


[191] Q. (By Mr. Moran) Did you have any conversation 
with any of these drivers prior to this meeting on June 2nd, 
just ordinary conversations with the drivers in your ordinary 
working day? A. We had conversations but nothing was 
said about the picket line. 

Q. On June 2nd did you ever discuss that the people over at 
VC had told you there was going to be trouble? A. Yes sir. 
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Q. Was this discussed in the group meeting that morning? 
A. Yes sir. 

Q. What occurred after all these conversations with Mr. 
Mendez, Mr. Pierola and Mr. Green with relation to your 
safety equipment and what not, did anything occur in that 
respect? A. Well before Mr. Mendez came down there Mr. 
Green stepped to the door and said, “Boys Charley just called 
and said all you boys that are not going to VC get off his 
property,” and we went and got our cars and parked them on 
the road. 

Q. Did you turn your safety equipment in that morning? 
[192] A. No sir. 

Q. When did you turn in your safety equipment if you did? 
A. Sir I don’t remember, it was possibly two or three weeks 
after that. 

Q. On that morning of June 2nd when you were in the 
group and talking to the supervisor, Green and Gilbert and 
also Mr. Mendez did you ever tell them that you were re- 
fusing all assignments? A, No sir. 

Q. What did you tell them? A. I told them I would be 
glad to haul from Tenarock or anywhere except VC. 

Q. Did you ever go out there looking for work again? 
A. Yes sir, 

Q. When was this? A. This was on Thursday after we 
was—after the 2nd Thursday after the 2nd of the month, it 
was on the 4th. 

Q. Who did you talk to? A. Gilbert Pierola. 

Q. What did you say to him and what did he say to you 
on that occasion? A. Well I had called him on Wednesday 
afternoon and told him my brother and I wanted to come out 
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and talk to him, and he said, “All right come ahead,” and 
we went [193] out there Thursday afternoon and he said, 
“Well what do you want to do?” and I said, “Well we want 
to go to work,” and he said, “Will you cross the picket line at 
VC?” and I said, “If they are having trouble out there I will 
not.” 

Q. Now in this morning conversation Mr. Bennett among 
you drivers wherein you decided you were not going to go 
cross that line because you were scared was there a Mr. 
Willie P. May in that group? A. Yes. 

Q. He was there? A. Yes sir. 

Q. Did he join in the conversation at all if you recall? 
A. I believe he did, I am not sure, there was quite a few of 
the drivers. 


Q. As far as you recall was Willie P. May scheduled to go 


into VC that day? A. Nosir. 

Q. As far as you know did any of those drivers that you 
named earlier, yourself, Vernon Bennett, J. F. Cooper, Lon- 
nie Cooper, Billy Silvers, Melvin Spivey, Sewell or Toole ever 
go across that VC line that day? A. Nosir. 

MR. MORAN: I have nothing further. 


[194] CROSS EXAMINATION 

Q. (By Mr. Wilson) Mr. Bennett you were a regular, 
regularly assigned to work out at VC prior to the strike 
weren’t you, you had been working out there hauling rock? 
A. Well I hauled super phosphate mostly. 

Q. Imean out of the VC mine though? A. Yes sir. 

Q. And that was your regular work wasn’t it? A. Well, 
no sir it wasn’t regular work, we hauled from Tenarock also. 
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Q. But you hauled practically every day from Nichols 
didn’t you? A. No sir not every day we didn’t, or I didn’t. 

Q. Well how often did you go in there? A. Well I just 
couldn’t say. 

Q. Did you go in there every week? A. Yes sir, I went 
in there every week all right. 

Q. You went in there once a week at least? A. Yes sir. 

Q. In other words you went in there whenever there was 
any rock to be hauled out? A. Yes sir I more or less hauled 
super phosphate out of there 

Q. And you hauled phosphate out of Nichols didn’t you? 
A. Yes sir. 

[195] Q. Now Willie May was a Redwing driver wasn’t 
he? A. Yes sir. 

Q. And he was just standing around he didn’t take part in 
this conversation did he? A. I don’t recall whether he took 
part in it or not. 

Q. He wasn’t scheduled to go to Nichols was he? A. No 
sir. 

Q. You haven’t applied for work since June 4th then have 
you? A. Nosir. 

Q. Now I may have misunderstood you but did you say 
that there were no conversations among the drivers about the 
picket line before June 2nd? A. In this group of us? 

Q. Yes. A. Nosir. 

Q. You did not say that or you did say that? A, There 
wasn’t. 

Q. In other words there was no conversations among you 
until June 2nd, is that right? A. That’s right, didn’t even 
know we were set up to go in there until J une 2nd. 
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Q. You learned that on June 1st didn’t you? A. Yes sir 
but I didn’t talk to any of the drivers about it until June 
the 2nd. 

[196] Q. You didn’t have any conversations with anybody 
about whether or not you would cross the picket line when 
the company started hauling? A. Nosir. 

Q. That is before June 2nd? A. Nosir. 

Q. You didn’t talk to any driver about it before then? 
A. About crossing the picket line? 

Q. Yes. A. No sir. 

Q. I believe you said before June 2nd you talked to some 
VC employees? A. Yes sir. 

Q. How many did you talk to? A. Two. 

Q. Did they tell you there was going to be a strike? 
A. They didn’t say there was going to be one, they said if 
there was one. 

Q. Did you know what they were striking for? A. No sir 
I didn’t. 

Q. Did they ask you to help them by not hauling rock out 
there? A. Nosir. 

Q. None of them said anything about that to you? A. About 
helping them? 

[197] Q. Yes. A. No. 

Q. Did any of them tell you if you did haul rock that you 
would be hurting them? A. One of them he told me that he 
would hate to see us come in there if they went on strike 
because some of us might get hurt. 

Q. When was that conversation? A. That was before the 
strike, I’ll put it that way. 
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Q. How long before? A. I would say a week. 

Q. Who was it you talked to at that time? A. Well it was 
the old man that loads the super phosphate. 

Q. What is his name? A. Watts. Also a Mr. McLeod I 
believe is his name that runs the crane. 

Q. Did he tell you what would happen to you if you did 
gointhere? A. Nosir, 

Q. They just said “We don’t want any trouble,” is that 
what he said? A. Sir? 

Q. What did they say to you those two fellows? A. He 
said he just would hate to see us come in there if they went on 
a strike because some of us might [198] get hurt. 

Q. What did Mr. Mendez tell you? A. What did he tell 
me? 

Q. Yes. A. He walked up to me and said, “Bennett I am 
surprised [199] at you,” and I said, “Mr. Charley we are 
scared to go over there, there is trouble on the picket line,” 
and he talked to all the boys, I don’t remember just all the 
words that were said and what not but he told us he said, “We 
will have to replace you and if I put new men on the trucks 
I cannot afford to lay them off after this trouble is over and 
put you all back to work,” 

Q. Then he told you to go home? A. Yes sir. He said he 
would suggest we wouldn’t hang around there. 

[200] Q. (By Mr. Wilson) Did he tell you you were fired 
that morning? A. I don’t believe he called it fired, he said 
he was replacing us. 


* * * * * 
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Q. And then you came back later and said you wanted to 
go to work and he told you the same thing that you had to go 
to work where you were assigned? A. Yes sir. I didn’t talk 
to Mr. Charley, I talked to Pierola, he said I had to cross the 
picket line at VC or there wasn’t anything. 

Q. That was your assignment? A. Yes sir. 

Q. And you told him that you wouldn’t do it? A. That’s 
right because they were having trouble over there. 

Q. What trouble? [201] A. Well it was on the Friday 
before you know. 

Q. And that is what you were referring to when you were 
talking about trouble? A. Yes sir. 

Q. Did you know whether or not others were crossing the 
picket line on June the 4th? A. No sir I don’t know about 
that, I don’t know whether they were or not. 

Q. Well you said, you told Mr. Moran that you knew some 
of the drivers crossed the picket line on the 2nd. A. On 
Friday they crossed it. 

Q. Did they cross it on Tuesday the 2nd? A. I heard 
they did. 

Q. Well at the time you were talking to Mr. Pierola on the 
4th you felt that they had crossed the picket line? A. Yes sir. 

Q. You didn’t have any question in your mind about it did 
you? A. Nosir. 

Q. Did you know they had crossed the picket line on Wed- 
nesday? A. Well I didn’t actually know it. 

Q. Well had you heard it? Did you fee] that they had? 
[202] A. I didn’t hear it, I might have felt like they had, 


yes sir, 
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Q. You hadn’t heard that they were not crossing the picket 
line had you? A. Nosir I sure hadn’t. 

Q. So you refused to cross the picket line again on Thurs- 
day morning didn’t you when you went out to talk to Mr. 
Pierola? A. Yessir. 


* * * * * 


MR. MORAN: I think Mr. Wilson asked, I think the ques- 
tion was “Did you talk to Frenchy at 5 A. M. on Saturday 
morning.” 

THE WITNESS: I talked to Frenchy, yes. 

MR. MORAN: At5 A. M.? 

THE WITNESS: I don’t remember what time that was 
but I talked to him. 

MR. MORAN: But did you have a conversation with 
Sewell at 5 o’clock A. M.? 

THE WITNESS: Yes sir I talked to Sewell at 5 A. M. 
and I did have a conversation with Frenchy but the time 
I don’t remember that. 


[204] MELVIN B. SPIVEY 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
Q. (By Mr. Moran) Mr. Spivey when were you employed 
by Rockana Carriers? A. August the 11th of 1955. 
Q. And were you so employed on the morning of June 2nd, 
1959? A. Yes sir. 
Q. And would you relate the incidents of that day? 
MR. MORAN: Would you strike that please. 
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Q. (By Mr. Moran) What is your normal hour of report- 
ing for work? What was your normal hour for reporting for 
work? A, At that time my normal hour for reporting for 
work was around five o’clock in the morning. 

[205] Q. Did you so report on the morning of June the 
2nd? A. Yes sir it was about five-thirty when I got there 
June the 2nd. 

Q. And would you relate the incidents of that day after you 
reported for work if there were any incidents? A, I reported 
for work that morning and looked over the schedule and I 
was scheduled to pull a load of sulphur to Royster mine be- 
tween Mulberry and Bartow and return by way of VC and 
pick up a load of rock for the Tampa terminal, there was six 
or seven other drivers in the office when I arrived and they 
were scheduled to return by way of VC too. 


Q. Give us the names of the men that were scheduled to 
return by way of VC that morning and pick up a load of rock. 
A. Buie Bennett, Vernon Bennett and Bill Silvers and L, C. 
Cooper, Ferney Cooper— 

Q. Is that Vernon Cooper? A. Ferney, J. F. I believe is 
his initials, and they asked me if I was going to go into VC 
and I told them no. 


Q. Who asked you? A. Some of the drivers that I met, 
some of them that I named, 

Q. Of the six or seven drivers you mentioned did you 
[206] all have a conversation about it there that morning? 
A. Yes sir we got to talking about it, 

Q. What was the discussion about? A. About crossing 
the line at VC. 


128 


Q. What was said about crossing the line at VC? A. Well 
everybody was talking about what had happened to Frenchy 
and to Shirley. 

Q. What was discussed about Frenchy? A. About him 
getting kicked in the pants. 

Q. Yes. A. (continuing) And about Shirley being es- 
corted in and out of the VC plant. Then Mr. Green— 

Q. Wait a minute, wait a minute, do you recall] any fur- 
ther conversation? Do you have anything further to say on 
what anybody else said? A. We just discussed the possi- 
bilities of getting hurt over there. 

Q. Do you recall you yourself saying anything about why 
you were, didn’t want to get hurt or anything like that? 
A. Yes sir I have a back injury—that I couldn’t afford to 
get hurt, I had been off seven and a half months before. 

Q. So you discussed Frenchy getting kicked in the pants 
and you discussed Shirley and how he was escorted [207] in 
and out of VC? A. Yes sir. 

Q. Do you recall any other conversations that might have 
taken place in this group? A. Well there was quite a bit 
said that morning. 

Q. Do you recall anything being said in the group con- 
cerning Mr. John T. Sewell? A. There was a conversation 
about Sewell. 

Q. What was that conversation about? A. It was about 
Sewell being warned not to cross the picket line. 

Q. Was there any decision made in this group and by the 
group? A. Well I think the decision was made by each 
man— 
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Q. Yes. A. (finishing) and we all decided not to cross 
that picket line. 

Q. Yes. Were any reasons given why you refused to cross 
the picket line? A. Because we were scared. 


Q. Did you relate this information to anybody connected 
with Redwing or Rockana? A. Yes sir to two people. 


Q. To whom did you relate this information? A. I re- 
lated it to Gilbert Pierola. 
[208] Was he on duty at that time? A. No sir he was 
home at that time. 

Q. How did you get to talk to him? A, By telephone. 

Q. Whom did you talk, to whom did you talk to? A. I 
talked to Gilbert on the phone. 

Q. Yes. A. Yes, 

Q. Did you talk to anybody before that? A. Not on the 
phone, no sir. 

Q. How about in person? A. I talked to the drivers, 

Q. You did talk to the drivers before that? A. Yes sir. 

Q. Were you in the group that discussed—do you recall 
being in the group that discussed it with Mr. Green? A. Yes 
Sir. 

Q. You were in the group that talked to Mr. Green? 
A. Yes sir we were all there in the office together, 

Q. And who talked to Mr. Green if anybody? <A. All of 
us had something to say to him. 

Q. What did you say to Mr. Green and what did he say 
to you? A. I told him I wasn’t going to VC. 
[209] Q. Yes. A. (continuing) and I think if I am not 
mistaken that Green called Gilbert on the phone. 
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Q. Do you recall telling Mr. Green why you were not 
going into VC? A. Because, yes sir, because I was afraid. 

Q. Did the other drivers state the same thing do you 
recall? A. Yes sir I believe so. 

TRIAL EXAMINER: What was said when you were 
talking [210] to Green? 


THE WITNESS: When I was talking to the dispatcher 
Green? 


TRIAL EXAMINER: Right? 
THE WITNESS: Well I told Mr. Green that I wasn’t 
crossing the picket line over there because I was afraid. 


Q. (By Mr. Moran) Did you hear anyone else have any 
more conversations with Mr. Green? A. Well we had some 
more after we were outside with Mr. Green when he come 
out and said Charley had ordered us off his property. 

Q. How about at this time when you were ordered off his 
property did anybody else have any conversation with Mr. 
Green? <A. Yes sir I guess they did, I don’t remember. 

Q. What did Mr. Green do if anything? A. I think he 
called Gilbert Pierola. 

Q. Did you talk to Mr. Pierola on the telephone? A. Yes 
sir. 

Q. All right what did you say to him and what did he say 
to you? A. He asked me if I was going to VC and I told 
him no sir and he asked why I wasn’t going and I told him 
I was afraid. 


* * * * * 
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[212] Q. What did you say to Mr. Gilbert? A. I told him, 
I told Gilbert that I would 0 any where else except VC. 


* * * * * 


[214] Q. Did you talk to Mr. Mendez? A. Yes sir on the 
phone I talked to him. 

Q. What was your conversation with Mr. Mendez? A. He 
told me, he asked me was I going to cross the picket line at 
VC and I told him no sir. 

Q. Anything else? A. He asked me why and I told him 
because I was afraid, and then he said, “Are you with the 
rest of the drivers?” and J said, “Yes sir I guess,” and he 
said, “Well park your truck and go home.” 


* * * * * 


[215] Q. Who was the next conversation with? A. Gilbert 


I believe, 

Q. What was your conversation with Mr. Gilbert? A. He 
came out beside the road where we had parked our cars and 
the first thing he asked me was where was my hog leg. 

Q. Where was your what? A. My hog leg. 

Q. Your what? 

MR. WILSON: I am sorry I didn’t understand you. 

THE WITNESS: My hog leg, my gun. 

TRIAL EXAMINER: Your hog leg is your gun? 

THE WITNESS: Yes sir. And I told him it was in the 
car and he said, “Get it and get going,” and I said, “No 
Gilbert I am not going,” and he asked me why and I told 
him I was afraid. 

Q. (By Mr. Moran) What did Mr. Gilbert Pierola do 
then if anything? A. He told us that we would have pro- 
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tection, he told us that we would, that Deputy Sheriffs would 
patro] the road in and out of there and we wouldn’t have 
anything to worry about, and he told us that if we wouldn’t 
go to VC we could go home. 

Q. Was that the end of the conversation? A. I believe so. 
[216] Did you have any conversation with Mr. Mendez on 
that morning? A. Yes sir. 

Q. What did Mr. Mendez say to you or in a group and 
what did you say to him? A. Mr. Mendez came out and I 
believe he talked to Buie first, Buie Bennett. 

Q. Did you hear the conversation? A. Yes sir. 

Q. What did he say to Mr. Buie Bennett? A. He told Mr. 
Bennett that he was surprised at him. 

Q. What did Mr, Bennett say to him in reply? A. Ben- 
nett told him he was afraid to go across the picket line at 
VC and then he asked me was I with the rest of the boys and 
I told him yes. 

Q. Did he ask you— A. ( interposing) Then he said that 
he had no alternative but to replace us and we couldn’t ex- 
pect to be put back on when he had replaced us. 


* * * * * 


[218] (By Mr. Moran) Mr. Spivey did you work for Red- 
wing during the strike in 1955? A. Yes sir. 

Q. Did you have any violence during that strike? A. Yes 
sir. 

Q. Would you relate that please? A. There was two or 
three trucks that blowed up in Jacksonville, there was two 
or three of them that got blowed up by dynamite. 


* * * * * 
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[219] MR. WILSON: We will stipulate that there was a 
strike in 1955 and several men were shot and there was vio- 
lence and misconduct. 


TRIAL EXAMINER: Where was this strike. What are 
you talking about now? 


MR. WILSON: At Redwing and Rockana and all over 
town, 


[220] TRIAL EXAMINER: It wasn’t a strike at VC? 


MR. WILSON: This was a strike of Redwing-Rockana, 
this particular employer. 

TRIAL EXAMINER: All right I understand now, I ac- 

cept the stipulation. 
[222] Q. (By Mr. Moran) Did you ever go into VC Mr. 
Spivey prior to May 22nd, 1959 which was the period stipu- 
lated was the beginning of the strike down there? A. Yes 
sir. 

Q. Did you have any conversation with any of the strikers 
down there at VC? A. Yes sir. 

Q. Did you testify—will you tell us please if they told you 
anything regarding the picket line possibilities? A. Yes sir 
I was loading rock there one day prior to the strike and two 
of the employees approached me and told me that if there was 


a strike that they advised all of us drivers not to cross the 


picket line because somebody would get hurt. 
MR. MORAN: I have nothing further. 
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CROSS EXAMINATION 


* * * * * 


[225] Q. Now on the morning of June 2nd I believe you 
said when you went to work you decided right then that you 
were not going to cross the picket line, is that correct? A. 
Yes sir. 

Q. You made that decision by yourself? A. I made it by 
myself? 

Q. Yes. A. Well there was quite a few things that re- 
lated to it. 

Q. I understand that but you yourself made the decision 
when you went in and saw that you were scheduled to go to 
Nichols? A. Yes sir, yes sir. 

Q. And you were not going to go? A. Yes sir. 

Q. And you did not discuss it before that time with any- 
body? [226] A. Yes sir I discussed it with several of the 
drivers, 

Q. Since that time or before that time? A. Before that 
time. 

Q. Did you decide that the group of you were not going? 
A. No sir. 

Q. You made up your mind yourself that you were not 

going togo? A. Yes sir. 
[227] Mr. Spivey did you make a statement to any em- 
ployees, any of the drivers of Rockana who were regularly 
hauling rock out of Nichols that it ain’t right to cross a 
picket line? A. No sir. 


* * * * * 
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[228] Q. When did you make up your mind not to cross the 
picket line? A. Well now I really made up my mind and 
decided I wasn’t going to cross the picket line on the morning 
of June the 2nd. 

Q. The morning of June the 2nd? A. Yes sir, 


@. Was that when you saw your orders to go to VC? A. 
Yes sir. 

Q. At that time? A. That was when I really decided I 
wasn’t going. 

Q. That was your decision and you made it by yourself? 
A. That was my decision when I seen it up on the board. 

Q. Yes sir. You knew that some of the drivers did cross 
the picket line on June 2nd did you not? [229] A. I heard 
they did. 

Q. (continuing) and after that until the strike was over? 
A. I heard they did, yes sir. 


* * * * * 


RE-DIRECT EXAMINATION 
Q. (By Mr. Moran) Mr. Spivey did you tell your super- 
Visors that you were not going to go across the picket line 
before the group meeting with the other six drivers? A. No 
Sir. 


Q. Well was it after the group meeting? A. It was after 
we had discussed it, yes sir. 

Q. And after the decision was made? A. Yes and after 
we discussed it then somebody called Gilbert, 


* * * * * 
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[230] JAMES F. COOPER 
a witness called by and on behalf of the Petitioner, being 
first duly sworn was examined and testified as follows: 


[231] DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Cooper when did you start work- 
ing for Rockana Carriers? A. It was in November of 1956. 

Q. And were you so employed on June 2nd, 1959? A. Yes 
sir. 

Q. Will you relate the incidents of that day after you re- 
ported to work? A. Well I went in that morning around 
five o’clock or a little after to go to work, I seen I was set up 
to go to VC mines that day so I made up my mind I wouldn’t 
go in there. 


Q. I beg your pardon? A. I made up my mind I wouldn’t 


go in there. 

Q. Were there other drivers scheduled to go into VC that 
morning? A. That’s right, yes sir. 

Q. Did you have any conversation with any of those driv- 
ers that morning? A. That morning, yes. 

Q. Who were the other drivers who were scheduled to go 
in VC that morning that you also had a conversation with? 
A. Well my brother L. C, Cooper— 

Q. L. C. Cooper your brother? [ 232] A. Yes sir, and 
Vernon Bennett and Buie Bennett and Spivey and Silvers. 

Q. And Silvers? A. Silvers and Toole. 

Q. Did you talk together as a group, talk amongst your- 
selves? A. Yes sir that’s right. 

Q. Will you tell us what was discussed at that group 
meeting? A. Well we all seen that we was supposed to go 
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in there and we all decided we wouldn’t go in there, we 
wouldn’t think about it. 


Q. I can’t hear you. A. I say we all decided that we 
wouldn’t think about going in there, out there on the picket 
line. 


Q. What was discussed as to the reason why you wouldn’t 
gointo VC? A. Because we were afraid. 


Q. Was anything discussed as to why you people were 
afraid? A. Well on account of what they done to Frenchy 
and Shirley. 


Q. Well what was discussed as to what was done to 
Frenchy and what was discussed as to what was done to 
Shirley? [233] A. Well Frenchy had told me on the Satur- 
day before that about getting kicked in the pants out there 
and Shirley told me about getting in there and having to be 
escorted out of there. 


Q. Do you recall any conversation about John T. Sewell? 
A. Yes. 


Q. What was discussed about John T. Sewell? A. Well 
Sewell was there that morning when I come in, he was my 
partner the one I changed shifts with. When I come in that 
morning Sewell was there and so he upped and told me what 
they told him, these fellows that come into the restaurant 
at Mulberry what they had come in and told him that night. 


Q. Was this discussed at this meeting amongst you? A. 
Yes. 

Q. Were you present in the Court Room when Mr. Spivey 
testified here this morning? A. Yes sir. 
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Q. Is it your recollection that the testimony of Mr. Spivey 
was an accurate recollection and account as to what took 
place on that morning with regard to the conversations with 
Mr. Pierola and Mr. Mendez? A. I didn’t understand what 
he was talking with Mr. Pierola over the telephone about. 

Q. How about the conversation with Mr. Mendez when 
[234] Mr. Spivey was talking and the group was talking, 
is it your recollection that Mr, Spivey gave an accurate ac- 
count of what happened there? A. As far as I know he did. 

Q. What was the decision reached by the group if any at 
the conclusion of your meeting that morning with the other 
six drivers? A. We decided we wouldn’t go in. 

Q. Why? A. Because we was afraid. 


Q. Had you ever gone into Virginia Carolina prior to 


May 22nd which was the beginning of the strike? A. Be- 
fore the strike I did, yes. 

Q. Did you have an conversation with any of the strikers 
out there who worked for VC? A. Yes. 


Q. What did they tell you if anything? A. Well there 
was a couple of the fellows over there where we loaded the 
super phosphate that asked us not to come in there if they 
had a strike, which at time they didn’t have. 

Q. Did they say anything further? A. They said there 
would be trouble and they didn’t want to see us get into any 
trouble. 

Q. Trouble about what? [235] A. Trouble at the picket 
line if they had the strike. 

MR. MORAN: I have nothing further. 
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CROSS EXAMINATION 


* * * * * 


Q. Now you didn’t talk to anybody before you got your 
orders did you? A. Not until I went in and seen I was on 
the Board to go up there. 


Q. And when you got your orders did you make up your 
mind right then and there not to cross the picket line? A. 
Yes sir. 


Q. And later on you all got together and decided not to 
cross it? A. Yes sir. 


Q. But you made a decision not to cross the picket line 
when you first saw your orders didn’t you? A. Yes sir, 
sure did. 


[236] Q. There is no question about that? A. No sir. 


Q. And you made that decision by yourself because you 
were scared— A. Yes sir. 

Q. (finishing) and you made that decision yourself? A. 
Yes sir. 


Q. You didn’t consult anybody before you made that deci- 
sion did you? A. No sir I made my own decision myself. 


Q. You didn’t try to persuade anybody else not to, that 
was your own decision, is that right? A. Yes sir that was 
my own decision. 

Q. And you didn’t try to persuade anybody else not to go 
to VC? A. No sir. 
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[239] WILLIAM W. KRZANOWSKI 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Krzanowski by whom were you 
employed in May of 1959? A. Redwing Carriers, 

Q. And for approximately how long were you employed 
by Redwing? A. Three years and five and a half months. 

Q. What was your job? A. At the last, at the last it was 
hauling gasoline and liquids. 

Q. And you were so employed on June 24th, 1959? A. Yes 
sir. 

Q. What was your normal hours for reporting for work? 
A. Seven-thirty or eight o’clock in the morning. 

Q. Did you so report on June 24th, 1959? A. Yes sir. 

Q. Would you relate the events on that morning if any- 
[240] thing occurred? A. Well I come in in the morning 
the same as usual, seventy-thirty or quarter to eight and 
went back to the yard to get in my truck, and I went back 
there and I seen the tank. 

Q. What do mean by tank? A. Well on my truck is a 
tank and a tractor, I seen my tank number sixty-one I be- 
lieve it was and tractor number seventy-two was discon- 
nected and parked by the shop, there was nothing wrong with 
it the previous evening when I made a trip to Tenarock on 
the previous evening and the Air Base and there was nothing 
wrong with the truck and when I come in that morning they 
had it disconnected, and so I went back in the dispatching 
room and Feltz was there and he said, I said, I told him that 
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my truck was disconnected and my tractor was by the shop 
and Feltz said get a four-compartment tank and a white 
tractor, and I went back there and brought it up by the shop 
and checked my tires and checked for the hoses and fittings 
and it didn’t have no hoses and it didn’t have no fittings, 
and I went and told Pete. 


Q. Who is Pete? A. He is in charge of all the tractors 
and the hoses and fittings, and I told him there was no hoses 
and there was no fittings on the truck, and he got mad and 
[241] said he wasn’t putting none on, he said that every- 
time he put some on we lose them and he wasn’t about to put 
none on so I come in and told Cunningham and Feltz that 
there wasn’t no hoses and no fittings on the truck and Pete 
wasn’t going to put none on, and I went out to the truck and 
come back in and Pete wasn’t there and then I went in the 
office and Feltz had my ticket ready and I picked it up and 
he had written on the ticket to go to Gulf Oil Company and 
pick up a load of gasoline and deliver it to VC at Nichols, 
part of the load and deliver part of the load to Bartow at 
the terminal there, and I told Feltz I said, “Don’t you know 
those boys are mean out there, that they might hurt me,” 
and he said, “No they won’t bother you,” and so I walked out 
of the office and got in my car and went home. 

Q. This was what day of the week, do you recall? A. That 
was on the—Wednesday I believe the 24th. 

Q. Did you report for work on Thursday? A. No sir. 

Q. Did you report for work on Friday? A. Yes sir. 

Q. What time did you report for work on Friday? <A. 
Well I’ll say it was eight o’clock or so. 
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Q. Will you relate the events of that day after you re- 
ported for work on Friday? A. Well I come in the driver’s 
room and sat down and [242] oh I imagine I was there 
forty-five minutes or so and Cunningham come around and 
said, “What happened to you yesterday?” and I said, “Well 
I was sick,” and I said, “There was no fittings and there was 
no hoses on that truck and I went home,” and he said, “Well 
get your safety equipment and turn it in to Carl Roach,” so 
I went and checked my safety equipment with Carl Roach 
and I didn’t have everything there and I told Carl Roach 
I would bring the balance in the morning, and when I was 
coming out of there I went in the dispatching office and Feltz 
was there by himself. 


* * * * * 


[245] CROSS EXAMINATION 

Q. (By Mr. Wilson) On this morning that you talked to 
Feltz, that is the 24th, let us go back over that now; you 
had orders to pick up a truck and take it to Gulf Oil and get 
gasoline is that right? A. My ticket stated to pick up, go 
to the Gulf Oil Company and pick up a load of gasoline and 
deliver it to VC at Nichols and Bartow at the terminal there. 

Q. Now what did you do when you picked up your tickets? 
A. I left it there. 

Q. You left it there? A. Yes sir. 

Q. Did you say anything to Mr. Feltz at that time? A. 
No not right there, when I come back in the office the second 
time is when I told him, I said, “Feltz those boys are mean.” 

Q. And then he said what? A. He said—that was on a 
Friday? 
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Q. On the 24th the day that you refused to goin. A. He 
didn’t say anything. 

Q. He didn’t Say anything, you just said they were [246] 
mean and he said nothing? A. When I said they were mean 
that was on a Friday. 

Q. What day of the month was that? A. The 26th, 

Q. Then he didn’t say anything to you on the 24th? A. 
The 24th? 

Q. The day you refused to take the load. A. He wanted 
me to go I guess he handed me my ticket, he had the ticket 
on the desk and I picked it up and it was a load going, I was 
Supposed to pick up a load of gasoline at Gulf and deliver 
some of it to Nichols and the balance at Bartow and I told 
Feltz, I said, “Feltz them boys are mean out there, they 
might hurt you.” 


Q. And what did he say? A. Nothing. 

Q. And you didn’t say anything else to him? A. No sir. 

Q. You didn’t say, “I am refusing to go out”? A. No sir, 

Q. You didn’t say, “I am refusing to cross the picket 
line’? A. Didn’t say nothing, 

Q. Where was the truck? A. I just walked off and left it. 


* * * * * 


[247] You just left and walked out? A. Yes, 
Q. And you didn’t come back the next day? A. No sir, 
Q. And you didn’t call in the next day? A. No sir. 
Q. There is a rule that Says you must call in if you don’t 
come in isn’t that correct? A, Yes sir. 
Q. And you didn’t call in? A. No sir. 


* * * * * 
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[249] Q. Now you didn’t tell anybody even on the 26th when 
you came back that you were scared to cross the picket line 
did you? A. No sir, 

Q. And you have never told anyone until today connected 
with the company that the reason you didn’t take that load 
out on the 24th was because you were seared, is that right? 
A. I didn’t understand it. 

Q. You have never told anyone until today connected with 
the company that the reason you didn’t take that load out 
on the 24th was because you were afraid to cross the picket 
line at VC? A. No sir. 


[250] Q. All right. Did you discuss whether or not you were 


going to cross the picket line with anyone or was it your own 
decision? A. It was my own decision. 


Q. You didn’t get together with anybody and say “Let us 
not go through the picket line’? A. No sir. 

Q. You are certain of that? A. Yes sir. 

Q. In other words you and you alone made the decision 
not to work on the 24th of June? A. Yes. 

Q. Your answer is yes? A. Yes sir. 


* * * * * 


[251] WILLIE P. MAY 
a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Moran) By whom were you employed in May 
[252] of 1955—May of 1959 Mr. May? A. By Redwing 
Carriers. 
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Q. And how long had you been—or how long a time had 
you been so employed by Redwing? A. About four and a 
half years, somewhere near that. 


Q. And were you so employed on July 21st, 1959? A. I 
was, 

Q. What was your normal reporting time Mr. May for 
work? A. Anytime the telephone rang. 

Q. Would you relate the events occurring on the morning 
of July 21st, 1959? A. Yes sir I do. 

Q. Will you please relate what occured on that morning if 
anything? A. Yes sir I just come in from another trip in 
Orlando and I hadn’t even been home— 

Q. What time of morning was this? A. About seven or 
seven-thirty. And I went in to check in and thought I would 
go home and I heard Ray tell Mr. Feltz his assistant dis- 
patcher to give me the Clear Springs Mine, and I said, “Ray 
where is that, I don’t know where that is,” and he explained 
how to get to it, and so I taken my ticket and my truck and 
started on and as I went on I got to thinking that could 
[253] have been a branch mine of VC Chemical where they 
are having the trouble, and then I stopped and called and 
Mr. Feltz answered the phone and I asked him if that was 
one of their mines and he said, “Yes it is,” and I said, “Mr. 
Feltz I don’t want to go out there now I am afraid to go out 
there,” and he said, “Oh there ain’t nothing to it,’ and I 
said, “Being I am started I’ll bring the load back to the 
yard,” and I proceeded to bring it back to the yard, and when 
I got back I went in and told Cunningham that I didn’t want 
to go to that mine that I was afraid and he said, “Okay,” 
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and I said, “What does that mean?” and he said, “Well I 
haven’t got nothing else for you,” and I said, “Well I am 
not refusing to go anywhere else but I don’t want to go out 
there on account of that trouble,” and he said, okay again and 
I said, “Well should I turn my equipment in,” and he said, 
“Do as you please,” and I said, “Well if I am fired T’ll just 
check out,” and so I proceeded to turn my equipment in and 
got my refund, and I went in and talked to Paul Dewberry 
and I said, “Paul can I get my money I am going on vacation 
next month,” and he said, “I can’t help you,” and he said, 
“There has been others here for years that haven’t got theirs.” 

Q. Why did you refuse to go across the VC picket line? 

MR. WILSON: I object to that, 
[254] TRIAL EXAMINER: You may have a standing ob- 
jection to that. Go ahead and answer it. 

THE WITNESS: Well all this trouble had come up and 
a man shot and a man kicked, and acid thrown on them and 
I had never been asked to go over there before and so I made 
up my mind myself that if I was asked I would not go. I had 
talked previous to the bunch on the morning of June 2nd 
when this bunch was together and I had told them that if I 
was called on to go I wouldn’t go either. 

Q. You were in that group on June 2nd? A. I was in the 
room and I just said I wasn’t going. 

TRIAL EXAMINER: Who did you say that to? 

THE WITNESS: Well all the group that was talking that 
morning, all of them that was there together that morning. 

TRIAL EXAMINER: Were any officials of the company 
there at that time. 


THE WITNESS: Sir? 


TRIAL EXAMINER: Were any officials of the company 
there at that time? 

THE WITNESS: No sir. 
[255] Q. (By Mr. Moran) When was the first time you 
were ordered to go into VC Mr. May? A. When was the 
first time? 

Q. Since this strike started, yes. A. That was the first 
time I had been ordered to go across. 

Q. You were not on the list to go across on June 2nd were 
you? A. Oh nosir. 


* * * * * 


[256] Q. Did you know at the time you refused to take the 
load into VC what had happened to the other drivers on 
June 2nd? A. Oh yes. 


Q. What did you know? A. Well I knew that one had 
been shot and I knew—[257] one told me out of his own 
mouth he had been kicked and roughed up and I knew that 
the other drivers had told me that they had been warned not 
to go in there and I knew just a day or two prior to that one 
had the acid thrown on him. 

Q. I said did you know at the time you refused to take the 
load into VC what had happened to the drivers on June 2nd? 
A. Oh I see what you mean now, oh yes, I knew they had 
been fired, terminated and fired. 


* * * * * 
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[258] Q. Did you decide that yourself or did someone in- 
fluence you? A. I made up my mind to the effect and 
passed the word on to the other boys. 

Q. You made up your mind that you wouldn’t cross it 
[259]if you were asked to? A. Yes that’s right. 

Q. None of the other boys persuaded you to make up your 
mind that way? A. No sir. 

Q. Was there any line at the Clear Springs Mine? A. Yes 
sir. 

RE-DIRECT EXAMINATION 

Q. (By Mr. Moran) Did you know of any violence at all 
at the Clear Springs Mine? A. Only what I read in the 
paper that one construction worked had been slapped when 
he tried to go across the [260] line 

Q. And this was prior to the time you refused to go 
across? A. I don’t know whether it was before or after. 

Q. Well would you have read this before? A. Well I 
wouldn’t say but I know there was one incident because I 
remember reading that particular part. 


* * * * * 


[296] CHARLES E. MENDEZ 

a witness called by and on behalf of the Respondent, having 
been previously sworn, was examined and testified further 
as follows: 


* * * * * 


Q. (By Mr. Wilson) Mr. Mendez what is the business of 
Rockana Carricrs and Redwing Carriers Incorporated. A. 
They are common carriers of dry commodities in bulk and 
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packages and they come under the jurisdiction of the ICC 
and Florida Railroad and Public Utilities Commission, and 
they are regulated by the ICC and the Florida Railroad and 
Public Utilities Commission. 


* * * * * 


[297] Q. Mr. Mendez there has been some testimony to the 
effect that on the morning of June 2nd you were told by the 
drivers who refused to cross the picket line that morning 
that they were scared, I’ll ask you to state whether or not 
that is true? A. No sir absolutely none of them told me 
they were scared, 


Q. Was any language used or not similar which would 
indicate fear or being afraid? A. Not in my presence there 
wasn’t, 

Q. (By Mr. Wilson) How long have you been doing busi- 
ness with Virginia Carolina Chemical Company? A. Oh 
since we started in business October 18, 1948, and they were 
doing business as Phosphate Mining Company and later on 
bought out by Virginia Carolina and we have been doing 
business with Virginia Carolina ever since. 


Q. Has that work for them been continuous or not? A. 
Yes sir, sure, yes, 


Q. Is there any other carrier in the Tampa area perform- 
ing the same work Rockana is? A. No sir not in truck 
transportation, no sir. 


Q. Would you describe in a few words the equipment 
[298] that you used in hauling that rock? A, Well we use 
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an ordinary hopper trailer which I designed myself for that 
particular type of operation. 

Q. How many of those do you have at the present time? 
A. We have got around sixty-three. 

Q. And what is that trailer pulled by? A. By a tractor. 

Q. What is the weight of the load which one of those 
trailers can handle? A. Well we have some than can handle 
twenty-five tons and some that can handle twenty-six tons. 

Q. And what type tractor do you use? A. It is an 860 
GM diesel tractor. 


* * * * * 


Q. (By Mr. Wilson) Redwing I believe you said hauls 
liquids only? A. Yes sir. 

Q. What type equipment do you have for that? A. Alum- 
inum tanks, steel tanks, stainless steel tanks, and we use 
fifty-two thousand pounds of pay load. 

Q. Do you use the same tractors for both companies? 
A. No sir Rockana tractors are not used on Redwing runs 
but it is the same size tractor however. 


* * * * * 


[299] RE-DIRECT EXAMINATION 


* * * * * 


Q. Why did you discharge them? A. I didn’t discharge 
them at the time. 


Q. When you did discharge them, why did you discharge 
them? A. Well put other men in their place. 
{[300] You replaced them? A. Yes sir. 
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Q. You discharged them first and then replaced them, is 
that right? A. No. 

Q. Well what did you do? A. Well— 

Q. I am asking you when you discharged them if you then 
replaced them, is that what you did? A. No I didn’t dis- 
charge them to begin with because I didn’t know whether the 
other men would cross the picket line, I wasn’t sure that all 
of them were going to refuse, 

Q. T’'ll ask you again did you discharge them and then 
replace them? A. Well I never have considered them as be- 
ing discharged, I considered them as they quit, that is the 
way I figure it if you tell somebody to do something and they 
don’t do it that is just like quitting. 

[304] (The documents heretofore marked 
General Counsel’s Exhibits Nos. 2 
and 3 for identication were received 
in evidence.) 


* * * * * 


[306] Q. From the time the strike began on May 22nd Mr. 
Mendez did you continuously make deliveries? A. Yes we 
made some deliveries, a few deliveries. You see the way they 
run if the silos are full in other words we don’t run for a 
week in Tampa if the silos are full, sometimes it will be 
that way, and we run, we run some, I don’t say we run very 
much but we did run [307] some. 

Q. How many deliveries would you estimate you made 
between the day of May 22nd up to June 2nd? A. We got— 


* * * * * 
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THE WITNESS: Fight trips. 


Q. (By Mr. Moran) That is between May 22nd and June 
2nd, is that right sir? A. Well, no—including June 2nd. 


Q. Yes sir. A. Twenty-three trips. 
[308] Twenty-three trips? A. Yes sir, 

Q. Including June 2nd? A. Yes sir. 

Q. Is that only Rockana? A. Yes sir. 

Q. That is only Rockana? A. Yes sir. You want to know 
Redwing too? 

Q. If you would please. A. Eight. 


* * * * * 


Q. (By Mr. Moran) Now prior to the strike Mr. Mendez 
[309] I think you testified the other day that you pulled 
"round the clock? A. Yes sir. 

Q. After the strike began was there any change in that 
operation? 

THE WITNESS: Sometimes we haul for a week Your 
Honor and sometimes not for two weeks, Sometimes if the 
silos are full we don’t run for a week and sometimes it will 
be two weeks. 

TRIAL EXAMINER: Were the silos full at this time? 

THE WITNESS: I don’t know but I know since the 22nd 
we made twenty-three loads, Now for the month of June we 
made seven hundred and fifty-five loads by Rockana, and 
by Redwing we moved fifty-nine loads for June. 

[310] TRIAL EXAMINER: Of course those figures don’t 
mean very much unless we know what you moved in May 
and April and so on back. That is what he is driving at. 
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THE WITNESS: Well I am sure for those other months 
we were running ’round the clock. 

TRIAL EXAMINER: Were you running around the clock 
though during this period? 

THE WITNESS: We didn’t run ’round the clock because 
there were very few loads moved out of there from the 22nd 
to the 2nd, and I don’t think we started moving ’round the 
clock until the 5th of June because we moved forty-seven 
loads on the 5th of J une and it looks like we had to be work- 
ing ’round the clock to move that many loads in one day. 

Q. (By Mr. Moran) Mr. Mendez, isn’t it true that you 
didn’t do any night delivery after the strike began? A. Well 
according to this record as I stated it appears to me that the 
’round the clock work commenced on the 5th, because we got 
forty-seven loads, sixty-five loads, and forty-nine loads, fifty- 
eight loads, fifty-nine loads, twenty-seven loads, fifty-three 
loads, thirty-four loads, forty-five loads, what I mean is to 
show that once you get up into that forty loads I feel we 
Must run ’round the clock. 

TRIAL EXAMINER: So if you had less than forty-five 
[311] you would say that you didn’t have night loads? 

THE WITNESS: I would say. 

TRIAL EXAMINER: What I am trying to get at would 
that indicate to you that it was day loads that were being 
delivered rather than night? 

THE WITNESS: No they were both day and night. 

Q. (By Mr. Moran) Mr. Mendez do you recall being asked 
this question at the State Court Injunction Proceeding and 
giving this answer: “You haven’t curtailed any of your de- 
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liveries because of this strike?” and the answer, “Insofar as 
we were not pulling at night we were just hauling in day- 
light hours.” 

Do you recall being asked that question and giving that 
answer? A. Yes sir I think I recall giving that answer, yes. 

TRIAL EXAMINER: Well was that right? 

THE WITNESS: Well it probably was. You know—some 
of these look to me like it was round the clock, we got forty- 
nine loads some days and forty-seven loads some days. 


* * * * * 


[312] RE-CROSS EXAMINATION 


* * * * * 


[818] Q. When would have been the first time to your recol- 
lection that you told your drivers any thing about protection? 
A. Well you say my drivers, I never told my drivers, I might 
have told my supervisory personnel, at the next meeting we 
had I might have said that we would, I wouldn’t say that I 
didn’t. 

Q. Who decided that salesmen should ride these trucks? 
A. I did, I gave that order. 

Q. When did you say that? A. On the morning when 
these boys refused to go over there. 

Q. On the morning of June 2nd? A. Yes sir. 

Q. How many did you put on those trucks? A. Two sales- 
men and Mr. Pierola. 

Q. Two salesmen and Mr. Pierola? A. Yessir. 

Q. How about the Florida Patrol System, when did they 
start riding your trucks? A. I think they started riding the 
trucks the third or fourth day. 
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Q. Of June? [319] A. Of June, the third or fourth day of 
June, yes sir. 


Q. Were you the one who got the Florida Patrol System 
to ride those trucks? A. No sir that was at the request of VC. 


Q. Did you pay them? A, No sir that was all paid by VC. 

Q. That was all paid by VC? A. Yes sir, The only thing 
I requested VC was that we would not have any guards with 
guns with them, I requested that, 


[321] Q. Who arranged that the trucks should go in there 
inconvoy? A. Well I left that all up to Gilbert. 


Q. You had nothing to do with that? A. N O sir. 


Q. How about later, did the trucks go in in convoy later? 
A. No sir it was just that one day. 

Q. And after that they had guards on the trucks? A. For 
the trucks, yes sir. 
[324] Q. (By Mr. Moran) Did you do anything other than 
sending the telegram to the Governor this other time? A. VC 
was going to see that the Sheriffs were on the road and they 
had contacted the Highway Patrol and they were going to 
watch the County Road between the plant and the highway. 
[325] OLINA GREEN 
a witness called by and on behalf of the Respondent, being 


first duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 


[327] THE WITNESS: I don’t think any man told me they 
were scared or afraid, most men won’t admit that they are 
scared or afraid if they are. 

Q. What reason did they give for not crossing the picket 
line? A. The only reason I had was that they just didn’t 
want to cross the picket line. 

MR. WILSON: That is all. 

CROSS EXAMINATION 


[828] Q. Did you hear any conversation these men engaged 
in prior to the time they would have talked to you? A, NoI 


was in the office on the telephone as a dispatcher is most of 
the time at that time of morning. 


Q. Did you see them grouping over there by the board? 
A. Yes sir. 
[332] Q. (By Mr. Moran) Isn’t it true that you knew the 
morning of June 2nd when they talked to you the first time 
that they were afraid to go in there? [333] A. That morn- 
ing of June 2nd I knew that they told me they were not going 
but not for what reason, I was given only the reason that 
they were not going in there and wasn’t going to cross that 
picket line, and that is all I had to do with it, and I got on 
the phone and called Pierola. 


* * * * * 
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[834] Q. And up to the time you left no one had said any- 
thing to you about their being afraid or they expected violence 
on that line? A. No sir not scared or afraid, no sir. 

Q. Did they express to you that they thought and were 
afraid there might be violence on that line? A. No sir. 


* * * * * 


[336] JAMES R. CUNNINGHAM 
a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


* * * * * 


[337] Q. (By Mr. Wilson) Mr. Cunningham by whom are 
you employed? A. Redwing Carriers. 

Q. How long have you been in their employment? A. Fif- 
teen years, 

Q. What is your position? A. Dispatcher. 

Q. How long have you been dispatcher? A. Ten years, 

Q. Has that been continuous? A. Yes sir. 

Q. I’ll ask you if you recall a strike that occurred at Red- 
wing in 1955? A. Yes sir, 

Q. Were you there at that time? A. Yes sir. 

Q. What were the dates of the strike? A. It started May 
29th and ended August the 29th. 

Q. 1955? A. 1955, 

Q. Do you know a driver named Melvin Spivey? A. Yes 
sir. 
[338] Q. Was he working during the period of that strike 
or do you know? A. Part of it, 

Q. What do you mean by part of it? A. Well he came 
there during the strike. 
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Q. You mean he was employed during the strike? A. Yes 
sir, right. 

Q. I'll ask you to state whether or not there were ‘uhy 
picket lines around Redwing’s terminal at that time? A. Yes 
sir. 

Q. (By Mr. Wilson) Answer it. A. Yes sir, 

Q. How many hours during the day was that picket line 
Operated? A. Twenty-four hours. 

Q. Now during the period that Mr. Spivey was there do 
you know whether or not he crossed that picket line? A. Yes 
sir. 

Q. I show you Mr. Cunningham documents identified as 
Respondent’s Exhibit 11 A, B and C, will you state what 
those documents are? A. This is a payroll sheet or trip 
sheet of where the driver goes, 

[339] TRIAL EXAMINER: What driver? 

THE WITNESS: Well in this case Melvin Spivey. It 
shows the trips he made and the money he made. 

Q. (By Mr. Wilson) During what period—the top one 
which is 11-A, what does that show? A. August 11—8/11, 


Q. 8 meaning August? A. Yes. 

Q. What does it show with regard to Spivey going into 
the terminal at Redwing? A. Well he has to come in and 
out of the terminal and it shows on his trip sheet, 


Q. How many trips does it show on that sheet? A. Nine 
trips. 

Q. How many times does it indicate that he came in and 
left the terminal? A. Eighteen times, 
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Q. All right look at Exhibit 11 B and give the same in- 
formation please. What period does that cover? A. Hight 
eig:.teen to eight twenty-four. 

Q. That would be August 18 to August 25th? 

TRIAL EXAMINER: ’55? 

THE WITNESS: Yes sir all of these are ’55. 

Q. (By Mr. Wilson) Now how many trips during that 
period are indicated there? [ 340] A. Thirteen sir, 

Q. Now will you state how many times that indicates that 
he would have entered and left the terminal property at Red- 
wing? A. Well that could be twenty-six. Now he didn’t have 
to come to the terminal for each trip but if he returned to 
the dispatching room on each trip he would have come twenty- 
six times, he would have gone twenty-six times out the gate. 

Q. State whether or not it was necessary for him to come 
to the terminal at least once each day? A. Yes sir, 

Q. Where does he pickup his truck? A. At the terminal. 

Q. Where does he leave it? Where does he leave it when 
he is through? A. At the terminal. 

Q. All right, look at 11-C, what does that cover? A. Aug- 
ust 25th to August 31st. 

Q. August 25th to August 31st. How many trips did Mr. 
Spivey make during that period? A, Fourteen. 

Q. How many times would that indicate that he entered 
and left the terminal property of Redwing? A. That could 
be twenty-eight times. 

[341] Q. Are you stating or not that it might have been 
less than that? A. It could have, he could have got two 
tickets at one time. 
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Q. What would be the minimum number—well he worked 
seven days what would have been the minimum number of 
times he would have had to cross the picket line? A. Four- 
teen times. 

Q. Would you state whether or not Mr. Spivey was em- 
ployed by Stauffer Chemical Company during this period? 
A. Not during this period, no sir. 

Q. T'll ask you again what was the date of the strike? 
A. May 29. 

Q. To what? A. To August 29th. 

Q. Thank you sir, 

[846] Q. (By Mr. Wilson) What did they say with refer- 
ence to crossing the picket line? A. All I heard them say 
was that they were not crossing any picket line. 

Q. Who said that? A. Mr. Bennett I believe it was. 


Q. Which Bennett was that, do you know? A. Buie 
Bennett. 


* * * * * 


[347] CROSS EXAMINATION 
[355] Q. So you went out with Mr. Mendez, and where did 
you meet this group of drivers if you did meet a group of 
drivers? A. They were out in front on the premises. 

Q. Outside the gate? A. Outside the fence, yes. 

Q. Did anybody greet you, did any of them greet you 
when you went out? A. I think most of them spoke to me. 

Q. But they didn’t say anything other than the ordinary 
greeting of the day to you? A. That’s right. 

Q. What did Mr. Mendez say? A. Mr. Mendez asked 
them to come back to their work that they should think more 
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of their jobs than just standing out there and that he had 
loads that had to be hauled and he would like for them to 
come on and go to work. 
[356] What did the men Say to that? A. Well the only ones 
T heard say anything was Mr. Spivey and Mr. Bennett, they 
said they were not going to work, 

Q. Spivey and Bennett said they were going to work? A. 
Right. 

Q. Who said that, Mr. Spivey or Mr. Bennett or both of 
them? A. Both of them. 

Q. How many drivers were there? A. Six or seven, I 
don’t know the exact number. 

Q. Did Mr. Mendez ask them why they weren’t going to 
work? A. Yes sir, 

Q. What did the men say to that? A. They just said 
they were not going to cross the picket line. 


* * * * * 


[357] Q. Did anyone use the terms afraid or scared or any 
terms leading to that connotation? A. No. 

Q. So all they said was what? A. “IT am not going to 
cross the picket line.” 


* * * * * 


[358] Q. Were you present at a later conversation that 
morning between Mr. Mendez and Mr. Pierola when they 
talked to the drivers? A. Yes sir. 

Q. How much later, was this prior to the conversation 
when you walked out with Mr. Mendez? A. After that. 

Q. Where did this conversation take place? A. In the 
office. 
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Q. Who was present there? A. Mr. Bennett and Cooper. 


Q. Which Bennett was that? A. Well it was both the 
Bennetts. 


Q. Both the Bennetts? A. Yes, both the Cooper boys too. 


I believe that is all I had any conversation with, just those 
four he talked to in the office. 

Q. Who talked to them? [359] A. Mr. Mendez. 

Q. What was said in this conversation? A. He was try- 
ing to get them to go on to work, he said he felt it was their 
duty to go to work. 

Q. Did anybody mention that they were afraid? A. I 
didn’t hear anyone, no sir. 

[364] Q. (By Mr. Moran) Prior to May 22nd did Redwing 
Carriers go in there at night to VC? A. Did they go in there 
at night? 

MR. MORAN: We have stipulated that was the date of 
the strike at VC. 

THE WITNESS: They went in anytime they wanted to. 

Q. (By Mr. Moran) How about subsequent to the 22nd 
of May? A. I don’t know what you mean. 


Q. Did you continue night hauling in there after the 
strike began? A. Yes. 


* * * * * 
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[367] R, E. PETERSON 
@ witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


[368] (By Mr. Wilson) Did you have any conversations 
with the men out at VC? A. Oh no sir. The morning they 
asked me to cross the picket line and they said they might 
have a strike and would appreciate it if I didn’t cross the 
line. 

Q. I’ll ask you if they stated that people might get hurt 
if they crossed the picket line? 

[369] THE WITNESS: I didn’t hear anyone say or anyone 
tell me that I would be hurt or killed or anything. 

Q. (By Mr. Wilson) Mr. Peterson shortly after May 22nd 
I'll ask you if you had a conversation with Mr. Spivey, the 
Bennetts and the Coopers? A. Yes sir. 

Q. What day was that with relation to May 22nd? A. 
That I couldn’t recall sir. 

Q. Do you recall about how many days after the strike 
started on May 22nd it was? A. About three or four days 
after the strike was on. 

Q. About three or four days after the strike started? A. 
Yes sir. 


Q. What was said by them and what was said by you? 
[370] A. They told me that they was not going to cross the 
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picket line because it wasn’t right and it would be dirty for us 
to cross it too, 

Q. Now who said that, do you recall? A. The Bennetts 
and the Coopers. 

Q. Did Mr. Spivey say anything at all? A. Yes sir. 

Q. What did Mr. Spivey say? A. The same thing he said 
up here, just that he wasn’t going to cross it. 

Q. About how many days was it before J une 2nd the day 
they were laid off when they told you that? A. About a week, 

Q. About a week? A. Yes sir. 

Q. Did you before June the 2nd, that is the day that they 
were laid off or terminated, hear any discussion or not con- 
cerning violence by these six men? A. Nosir. 


* * * * * 


CROSS EXAMINATION 


* * * * * 


[372] Q. Who said, “I am not going to cross the picket line, 
it would be dirty to cross that line,”? A. All of them said it, 

Q. Mr. Bennett, both Bennetts, Mr. Spivey and the 
Coopers? A. Yes sir. 

Q. They all said that? A. Yessir. 

Q. Did you know that Frenchy was roughed up? Did you 
know about Frenchy being kicked around when he tried to 
make a delivery? A. I heard about it. 

Q. Would this conversation have taken place before 
Frenchy was kicked around? A. Yes sir. 


* % * * * 


1373] Q. Did you ever have any guards riding on your 
truck? A. A couple of days, 
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Q. A couple of days? A. Yes sir, there was guards on 
there a couple of days. 

Q. Where did those guards come from? A. I'll tell you the 
truth, I don’t know where they come from. 

Q. Were they wearing a uniform? A. Yes sir they were 
wearing a uniform all right. 

Q. How did they come to get on your truck? Did the boss 
tell them to get on it? A. Yes sir. 

Q. Who told them? A. Mr. Gilbert. 

Q. Mr. Pierola? A. Yes sir. 


* * * * * 


[374] Q. Did the boys when you were all talking, when you 
were part of this conversation with the Bennetts and Spivey 
and the Coopers did you ever express any opinion or did they 
ask you what your opinion was in the matter of crossing that 


picket line down at VC? A. Well I told all of them I said, 
“I wouldn’t like to cross it myself but I have a family to take 
care of and IJ have to go to work somewhere,” I said, “As long 
as anybody else will cross the picket line I’ll cross it too.” 


Q. Why did you not want to cross it? A. Well the reason 
I didn’t want to cross it, it wasn’t right for us to cross the 
picket line on the boys. I felt the same as he did but I went on 
and crossed it anyway. 

Q. How many times did you cross the picket line at VC? 
Was it regularly that you went across it? A. Daily, two or 
three times a day. 

a Oe 
[375] Q. Did anybody ever threaten you while you were 
down there? A. Nosir. 
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Q. The picket line was there everytime you went past 
there and went in? A. That’s right. 

Q. Did anybody ever throw anything at your truck? A. 
They throwed nails underneath my truck one time. 

Q. They threw nails underneath your truck? A. Yes sir, 
one time they did. 

Q. Did they holler at you whenever you went by? A. They 
hollered and slapped a piece of tin or whatever they had but 
I was never hurt by them. 

Q. Did you ever feel any rocks hitting the cab of your 
truck whenever you went by? A. Nosir. 

Q. The only thing you recall is the throwing of the nails 
under your truck? A. Yessir. 


* * * * * 


[377] A. K. CRIBBS 


a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
Q. (By Mr. Wilson) Where do you work Mr. Cribbs? A. 
For Rockana Carriers, 


* * * * * 


Q. There was some six men terminated on June 2nd in- 
cluding a Mr. Spivey will you state whether or not you had 
a conversation with Mr. Spivey the day before he was termi- 
nated? A. Why yes sir just a short conversation. 

Q. What took place? State what took place at that time. 
[878] A. Well he was driving with the same truck I was in 
the daytime and I was working at nighttime and he asked me 
what I thought about it and what I was going to do about it. 
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Q. About what? A. About crossing the picket line, and I 
told him I had to cross it, that I had to make a living, so I was 
going on across it. 

Q. And what did he say? <A. He said he was not. 

Q. Did he give any reason for not crossing it? A, No sir. 

Q. That was ail the conversation there was? A. Yes sir, 

Q. Mr. Cribbs, do you know of a man named John T. 
Sewell? A. Yes sir, 

Q. Mr. Sewell testified that he met you in Mulberry and 
ate supper with you on about May 29th, is that correct sir? 
A. Yes sir I think so. 

Q. Now, how did you get, why did you go to Mulberry and 
why did you meet him, will you state? 


* * * * * 


[879] THE WITNESS: Well the restaurant in Mulberry 
is our main eating place while we are on the road and going 
and coming we usually stop there, and I had a load of sul- 
phur to go to the other side of Mulberry and coming back 
we met there. 

Q. (By Mr. Wilson) I’ll ask you what Mr. Sewell said 
with respect to the picket line when you stopped there at 
VC? A. Well I don’t recall that anything was said except 
that he might have mentioned if I was going in there and if 
he was going in but— 

Q. Did he state whether or not he was going in? A. I 
don’t recall if he did or not. 

Q. I see, Was there any discussion about some strikers 
having stopped you and being in that restaurant at that 


168 


time? A. Well they—while I was loading at Tampa Marine 
there was several of them come down there. 


Q. Several strikers? A. Yes sir and they asked us not 
to go in, and there was another driver besides myself. 

Q. Who was that? [380] A. Mr. Goodman I believe. 

Q. When was that? A. That was that same night. 

Q. Did you tell Mr. Sewell about that? A. Yes sir. 

Q. I'll ask you to state whether or not while you were 


eating these same strikers came into the restaurant? A. Yes 
sir they did. 


Q. Did you have any conversations with them? A. Well 
no sir—well it was a conversation but it was one-sided, if 
you know what I mean, they just stood there and asked us 
not to go in. 

Q. Was there any conversation about your being hurt? 
A. No sir. 

Q. T’ll ask you to state in your conversation with Sewell 
whether or not there was anything said about your being 
hurt? A. No sir I don’t recall discussing that with him. 

Q. Was anyone else with the two of you? A. Yes sir I 
think there was another driver, Mr. Kiggins. 


Q. Is Mr. Kiggins still employed by Redwing? A. No. 


Q. Did you talk with Mr. Sewell any other times about 
crossing the picket line, about whether or not you would 
[881] cross it? A. I don’t recall whether I did or not. 


* * e * * 
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[386] OSWELL U. ROBERTS 
a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 


[387] DIRECT EXAMINATION 


* * * * * 


Q. On the morning of June 2nd some six drivers were 
terminated, do you recall that incident? A. Yes sir I do. 

Q. Will you state whether or not you were in the group 
which talked to Mr. Pierola on that morning? A. Yes sir 
I was. 


* * * * * 


[388] Q. How long were you with these men that morning? 
A. Oh maybe ten minutes, 


Q. And what was the topic of conversation at that time 


while you were with them? A. Not crossing the picket line 
at VC. 


Q. Did you give any reasons to each other as to why you 
wouldn’t cross it? A, Nothing except—we had to work 
after the strike [389] was over with and we didn’t want 
those people over there mad at us. 

Q. I'll ask you if there was any discussion concerning 
bodily injury? A. No sir. 

Q. Was there any discussion among any of you people 
with respect to being afraid or scared? A. No sir I don’t 
believe there was. 

Q. Had you talked with any of this group before that day? 
A. Yes sir we had discussed it about a week before then, 
right on up to about the time of the strike. 
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Q. Who was discussing it at that time, do you remember? 
A. Well I was discussing it with most of the old drivers. 

Q. Out of the six you named a moment ago, Mr. Spivey 
and the two Bennetts and the Coopers, did you talk to all of 
them? A. Yes sir, all except Spivey. 

Q. Did you reach any agreement as to what you were 
going todo? A. Yes sir, that we were not going to cross it. 

Q. Did you or any of them state any reasons for not 
crossing it? [390] A. Only that we had to face those guys 
after the strike was all over with. 

Q. Who did you hear make that statement? A. Well we 
all did, between us we all talked about that. 

Q. Mr. Silvers and the two Bennetts and the two Coopers? 
A. Yes sir. 


Q. I believe you said Spivey wasn’t in that? A. No sir 
I never did talk to him. 


Q. When was the first time you decided you wouldn’t 
cross the picket line? A. Well just since we heard that there 
was going to be a strike, 

Q. That was before the strike started? A. Yes sir. 

Q. Where did you hear there was going to be a strike? 
A. Over at VC. 

Q. Who told you, do you know? A. There was several 
over there. 

Q. How long was it before the strike that they told you 
there was going to be a strike? A. Maybe a day or two 
before then. 


171 


[391] Q. (By Mr. Wilson) Did you work on June the 2nd? 
A. Yes sir, 


Q. Did you or not cross the line at VC on June 2nd? A. 
Yes sir I did. 


* * * * » 


CROSS EXAMINATION 


[895] Q. And no one mentioned fear to you or that there 
might be violence down there that morning when you were 
talking to the other drivers? A. No sir, no one said anything 
about being scared or afraid, they didn’t mention that. 


* * * * * 


[396] Q. Was your truck ever shot at? A. Yes sir I had 
a front tire shot out from under it. 

* * * * * 
[398] Q. (By Mr. Moran) Did you ever go into the plant in 
aconvoy? A, No sir—yes sir the first day. 


Q. The first day? A. The first day. 

Q. That was June 2nd? A. Yes sir that was June 2nd. 
The first trip that was made in there that morning we car- 
ried in five or six trucks, 

* * * * * 


[400] Q. Was this one time when the pickets were not 
pretty nice? A. That was a morning when we were going in 


—but the picket line when we would go by the picket line they 


were pretty nice, some of them would throw nails in the road 


but most of them were pretty nice. 
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Q. Would they stick up the nails in the road? A. If they 
stuck them up I didn’t notice it. 


* * * * * 


[401] Q. Did they attempt to cut you off on the road? A. 
No sir. Only the morning I went in there the first time is all 
I remember. 


Q. They did attempt to cut you off that morning? A. Yes 
sir. 


* * * * * 


[402] TRIAL EXAMINER: Now when you went over there 
on June 2nd with the convoy did you go over there hoping you 
would not have trouble but ready for it if you should have 
it? Was that the idea of the convoy? 


THE WITNESS: No sir, we went like that in case they 


tried to gang up on one truck and if we took the convoy they 
wouldn’t. 

TRIAL EXAMINER: In other words you figured if you 
went in on one truck you might have trouble but if you took 
a whole convoy that would stop any trouble and they wouldn’t 
stop you? 

THE WITNESS: We figured if there was four or five of 
us they wouldn’t stop all of us, that’s the way we figured it. 
[405] GILBERT C. PIEROLA 
a witness having been first duly sworn was recalled on Cross 
by the Respondent and upon examination testified as follows: 

TRAIL EXAMINER: You are Gilbert C. Pierola? 

THE WITNESS: Yes sir. 
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TRIAL EXAMINER: You testified previously in this case 
did you not? 


THE WITNESS: Yes sir. 


TRIAL EXAMINER: You realize you ure still under 
oath? 


THE WITNESS: Yes sir. 
[406] TRIAL EXAMINER: All right proceed Mr. Wilson. 


CROSS EXAMINATION 


* * * * * 


Q. During the period of May 22nd when the strike oc- 
curred out there in ’59 it is indicated in a period of about ten 
days when only about six loads went through. [ 407] A. Yes 
sir. 

Q. Do you know the reason for that? A. Yes sir I do. 

Q. Will you state the reason please? A. I believe to the 
best of my knowledge four of those loads were super phos- 
phate and they were hauled out of there on May 22nd but at 
the time they had not as yet put up a picket—now the rest of 
the loads were rock, and they were infrequent loads going in 
there and the reason we didn’t haul any more was because at 
this time there was no need to haul any rock for the silos and 
I just used those few loads to go in even though we had no 
strike before that time and the mine was also operating under 
just supervisory personnel and they weren’t producing so 
much rock and that is why we didn’t have any trucks to speak 
of going in. 

Q. When did production start back? A. When did pro- 


duction staré up? They called us the first time on June Ist, 
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on June 2nd and they wanted it started back up, the hauling, 
and that is the day we started back hauling rock to the silos. 


* * * * * 


[408] Q. In other words on June the 6th that was a night 
load that went out? A. Yes s‘r that is when we started the 
night loads, yes sir, About a week after June 2nd. 

Q. The night loads were started about a week after June 
2nd? A. Yessir. 
[409] Q. Now will you state whether or not you were told 
by any of these six men who were terminated on June 2nd 
anything concerning fear or bodily harm? A. There was 
never at no time during the walk out of these men men- 
tioned here, at any, at no time at all was that ever mentioned 
that they were afraid to go over there or scared or anything 
of that nature. 


* * * * * 


[410] RE-DIRECT EXAMINATION 

Q. Did you ever curtain night driving at the VC plant? 
A. The first week we curtailed night driving but not by 
our decision, it was VC’s decision. 

Q. Did they call you? A. They called us and asked us 
not to send no night trucks through there. 

Q. Did they tell you why? [411] A. No they didn’t 
give us no reason why. I believe they excused everybody from 
their plant during the night operation and didn’t have no 
body there and asked us not to send no body during the night. 


* * * * * 
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[419] TRIAL EXAMIN ER: Mr. Pierola whose idea was it 
to use the convoy on the 2nd of June? 

THE WITNESS: I don’t know who it was. 

TRIAL EXAMINER: Did you make the determination 
or were you in on the determination? 

THE WITNESS: Yes sir, 

TRIAL EXAMINER: Why did you use the convoy on 
that day? 

THE WITNESS: We and some of the VC officials fee] 
that if one truck was to make an approach into the plant 
they might line up in front of it and cause them to stop it 
and talk them into going back. 

TRIAL EXAMINER: What information did you have on 
that? 

THE WITNESS: Well they had to talk to some of the 
drivers and ask them not to go in, and one of the drivers 
they might ask him to stop and get him to go back where 
they wouldn’t ask a convoy to turn back, 

TRIAL EXAMINER: Are you saying between May 22nd 
and June 2nd some of your drivers had been stopped? 

THE WITNESS: They had been asked not to go in, yes 
sir. 

THE WITNESS: Yes sir. 

[420] TRIAL EXAMINER: At the picket line? 

TRIAL EXAMINER: Yes sir, 

TRIAL EXAMINER: And did they go in at that time? 

THE WITNESS: Yes sir. 

TRIAL EXAMINER: They went in anyway? 

THE WITNESS: Yes sir all except Frenchy went in. 
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TRIAL EXAMINER: And how many reported back to 
you between those two dates? 

THE WITNESS: Between May 22nd and June 2nd? 

TRIAL EXAMINER: Yes, sir, between May 22nd and 
June 2nd, how many drivers reported back to you? 

THE WITNESS: Oh two or three, it wasn’t many. 

TRIAL EXAMINER: Do you recall who it was? 

THE WITNESS: I believe Shirley was one of them. But 
he called me from Mulberry. 

TRIAL EXAMINER: I believe we already have what 
Mr. Shirley told you. 

THE WITNESS: Yes sir. A man by the name of Carter 
he was stopped and asked not to go in and he went in without 
any trouble at all and reported it back to the office. 

TRIAL EXAMINER: What did he say had been said to 
him? What did he say, what did he report? 

[421] THE WITNESS: That they had asked him not to goin 
and he went in anyway and no threats were made to him. 

TRIAL EXAMINER: All right, anybody else? 

THE WITNESS: I don’t recall anybody else sir, there 
was two or three of them. 

TRIAL EXAMINER: Well just give the lawyers a chance 
to object before you answer my next question. Here is the 
point that is bothering me and I don’t know just how to put 
it in question form but apparently your trucks were going 
through there all right from May 22nd then you decided on 
June 2nd to make some more shipments, it is still not clear 


to me why you determined you were going to put convoys on 
on June 2nd while you hadn’t been using them on other 
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occasions, if you have some explanation for it I would like to 
have it. 


THE WITNESS: From May 22nd to June 2nd we didn’t 
have so many loads to haul, in other words, we didn’t actually 
have to go in there and haul no rock at all, we were using it 
as a matter of convenience and if we had a truck coming 
back and it was near there we would ask him to return his 
load there, and being as we didn’t have that many loads to 
return and we didn’t have no convoy we didn’t have any 
reason to go into the plant. 


[422] TRIAL EXAMINER: Between May 22nd and June 
2nd you were making occasional trips and after June 2nd 
you anticipated making regular runs in and out of the plant? 
THE WITNESS: Yes sir, 
BUIE BENNETT 
a witness called by and on behalf of the Petitioner, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * * 


1423] Q. Were you ever present at any conversation in or 
around that time at which Mr, R. E. Peterson was present 
wherein you stated, “I am not going to cross the picket line, 
it would be dirty to cross the line’? A. Nosir, 


Q. Were you ever present at any group conversation where- 


in that statement was made? A. Nosir. 
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Q. Did you yourself ever tell anyone you were not going 
to cross the picket line because it would be dirty to cross that 
line or anything similar thereto? A. No sir I did not. 


* * * * * 


[424] VERNON BENNETT 
a witness called by and on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 


TRIAL EXAMINER: Did you testify earlier? 
THE WITNESS: No sir. 


DIRECT EXAMINATION 

Q. (By Mr. Moran) Mr. Bennett did you hear the testi- 
mony here today of a Mr. R. E. Peterson? A. I did. 

Q. Were you present at any conversation or group con- 
versation about three or four days after the VC strike, after 
the VC strike started wherein it was stated either by yourself 
or by any of the other members of the group that they were 
not going to cross the picket line because it would be dirty to 
cross the line? A. I did not. 

Q. You have never made that statement? A. No. 


Q. Were you ever present in any group conversation 
wherein that statement was made? A. No. 


* * * * * 


[428] MR. MORAN: I offer for a stipulation by agreement 
with counsel that the strike which is under discussion herein 
which occurred at the Virginia Carolina Plant was one called 
by the International Chemical Workers Union Local 36. 

TRIAL EXAMINER: Mr. Wilson is the stipulation as 
dictated by Mr. Moran agreeable with you? 
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MR. WILSON: If the stipulation shows that the strike 
was called by Chemical Workers Local 36 and nothing more 
it is agreeable to me. 

TRIAL EXAMINER: It is my understanding that is the 
stipulation. Now off the record. 


* * * * * 
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General Counsel’s Exhibit No. 2 


Mr. Harold A. Boire 

Regional Director 

National Labor Relations Board 
Ross Building 

112 Cass Street 

Tampa 2, Florida 


Dear Mr. Boire: 


Re: Redwing Carriers, Inc. 
Case No. 12-CA-1025 et al. 


This will acknowledge letter directed to Redwing Carriers, 
Inc., under date of June 5 advising the employer that a num- 


bed of charges have been filed against it because of indi- 
vidual discharges. The employees filing these charges were 
discharged for refusal to perform assigned tasks. We will be 
glad to cooperate in any investigation you desire to make. 


Kindly notify the undersigned. 


Sincerely, 


/s/ ALEXANDER E, WILSON, JR. 
Alexander E. Wilson Jr. 
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General Counsel’s Exhibit No. 3 


Mr. Harold A. Boire 

Regional Director 

National Labor Relations Board 
Ross Building 

112 Cass Street 

Tampa 2, Florida 


Dear Mr. Boire: 


Re: Redwing Carriers, Inc. & 
Rockana Carriers, Inc. 
Case No. 12-CA-1102 


This will acknowledge your letter of July 22, advising that 


charge has been filed by Willie P. May alleging violations of 
Section 8 (a), subsections ( 1), (3) and (4) of the Act. 


Willie May was assigned a job on July 21, 1959. He re- 
fused to carry out his assignment, and was consequently 
dismissed for failure to carry out his assignment. 


If there is any additional information you desire on this 
matter please communicate with the undersigned. 
Sincerely, 
/8/ ALEXANDER E. WILSON, JR. 
Alexander E. Wilson Jr. 
AEW jr/gp 
ee: Mr. C. E. Mendez 
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General Counsel’s Exhibit No. 4 


“June 16 * * * Hon. Leroy Collins Governor State of 
Florida—During the past two weeks while hauling out of 
Virginia Carolina Chemical Corp. Plant * * * where the 
chemical workers are on strike and have picket line there 
have been numerous attacks of violence such as shooting at 
our trucks throwing rocks bottles ete while (sic) as threats 
of bodily violence to our drivers * * * Red Wing Carriers 
Inc. and Rockana Carries Inc. C. E. Mendez President”. 


BRIEF FOR PETITIONER. 


_ INTHE | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16,415, 


ee ee ee 
TEAMSTERS, CHAUFFEURS & HELPERS LOCAL UNION 
NO. 79, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN & HELPERS OF ‘AMERICA, 
Petitioner, 


v. | 
NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
rr 
On Petition to Review and Set Aside an Order of the 
National Labor Relations Board, 
Pour’ of Appe 
hg ee "3 N. D. WELLS, JR, 
Sola Cirewit GEORGE SCHATZKI, 
1601 National Bankers Life Building, 
Dallas 1, Texas, 
DAVID PREVIANT, 
HUGH HAFER, | 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin. 


lor 


Of Counsel: 


MULLINAX, WELLS, MORRIS & MAUZY, 
GOLDBERG, PREVIANT & UELMEN, 


—————— 
Sr. Louis Law Pamrrine Co., Inc., 415 N. Eighth Street. CEntral 1-477. 
=> 


QUESTION PRESENTED. 
Whether, in the cireumstances of this case, the Board 
properly found that an employer 
(8 (a) (1) 
10 accept assignments which would require 
picket line at 


docs not violate Section 
of the Act by discharging employees for re 


fusing 
them to cross 
the premises of another employer, 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


No. 16,415, 


a 


TEAMSTERS, CHAUFFEURS & HELPERS LOCAL UNION 
NO. 79, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 

MEN & HELPERS OF AMERICA, 

Petitioner, 

Vv 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


ee 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board, 


BRIEF FOR PETITIONER. 


Page 


Question presented Prefaced 


Jurisdictional statement 

Statement of the case 

Statutes involved 

Statement of points 

Summary of argument ..........00c cece cece seen ees 


Argument 

A truck-driver employee who refuses to cross a pri- 
mary picket line at a consignee’s premises thereby 
engages in conduct protected by Section 7 of the 
Act, particularly where, as here, such refusal is 
in concert with other driver-employees and is mo- 
tivated by a reasonable fear of bodily harm; hence, 
the discharge of such driver-employees violates 

Section 8 (a) (1) of the Act 
A. The protected character of a refusal to cross a 
primary picket line was firmly established 
under the National Labor Relations Act of 


. When Congress amended the Act in 1947 and 
1959, it was careful to expressly guarantee the 
right to engage in primary picketing, and an 
integral part of this right is the right of others 
to respect such picket lines 

. The Board’s current decisions holding that a 
striking union violates the Act if it coerces em- 
plovees of another employer in the exercise of 
the right to refrain from entering the struck 
premises inexplicably conflicts with the deci- 
sion in this case 


iii 


D. Redwing’s drivers reasonably feared that 
crossing the V.0 picket line would subject 
them to physical harm and when they concert- 
edly refused to cross the V-C picket lino, they 
were engaging jin protected eondnet 


Conclusion 
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JURISDICTIONAL STATEMENT, 


Teamsters, Chauffeurs & Helpers Local Union No, 79, 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (re- 
ferred to as the “Union’*) petitions this Court to review 
an order of the National Labor Relations Board (referred 
to as the “‘Board"’), dated March 6, 1961, dismissing an 
unfair labor practice complaint, issued upon unfair labor 
practice charges filed by the Union, against Redwing (Cay. 
riers, Ine., and Rockana Carriers, Ine. (collectively re. 
ferred to as “Redwing’’), The Board’s order, which was 
issued pursuant to Section 10 (ec) of the National Labor 
Relations Act, as amended, 61 Stat. 136, 29S, C., See, 
151 et Seq. (referred to as the “Act’’), is reported in 130 
NLRB No, 13. J. AL 6-13. This Court’s Jurisdiction js 
hased upon Section 10 (f) of the Act, 29 TS, C., See, 
160 (f'), 


STATEMENT OF THE CASE. 


Redwing, a Florida corporation, is a common earrier en- 
gaged in hauling various products by truck (JA 15). In 
the course cf its business, Redwing has for a number of 
years carried on regular hauling operations to and from 
the premises of Virginia-Caroline Chemical Corporation 
(referred to as ‘*V-C"’). So far as the records show, Red- 
wing’s drivers are not members of any labor organization 
and were not covered by a collective bargaining agree- 
ment, 


On May 22, 1959, International Chemical Workers 
Union, Local 36, AFL-CIO, called a strike among the em- 
ployees of V-C and picket lines were established at V-C’s 
Florida facilities (JA 16). A few days before the begin- 
ning of the strike, Redwing’s drivers were advised of the 
pending strike and were advised that crossing the picket 
lines might lead to trouble (JA 16). On May 27 and May 
29, 1959, Redwing drivers attempting to make deliveries to 
V-C encountered mass picketing which obstructed ingress, 


and were subjected to both physical and oral abuse by the 
V-C pickets (JA 10, 17-18), Between May 22, the first day 
of the V-C strike, and June 2, 1959, Redwing’s service of 
the V-C account was redueed to an oceasional trip (JA 16). 


Redwing attempted to restore normal service to V-C on 
June 2, 1959 (JA 19). When the Redwing drivers learned 
that they were being dispatched to V-C, they conferred 
among themselves. The Redwing drivers anticipated that 
if they tried to cross the picket line at V-C, they would be 
placing themselves in danger of harm to themselves and 
damage to Redwing’s equipment and decided not to cross 
the picket line (JA 19). Redwing was informed of this 
decision (JA 19), Hight Redwing drivers remained stead- 

1 Redwing successfully thwarted an earlier organization effort of the 


Union, Redwing Carriers, Inc,, 125 NURB 322 (1955). enf'd in part, 284 
F.2d 297 (Sth Cir. 1960). 


fast in their decision not to cross the V-C picket line and 
were terminated on June 2.1959 (TA 19-20, 22). It js stip- 
ulated that subsequent. to June 2, 1959, misconduct oe- 
curred at and in the Vicinity of the picket line which cre- 
ated hazardous conditions of employment for persons 
required to eross the V-C picket line (JA 20, 53-54). 


The Board's Trial Examiner concluded that the refusal 
of the Redwing drivers to cross the V-C picket line “Was 
group or concerted activity’? (JA 19) protected by See- 
tion 7 of the Act (JA 25). In this regard, the Trial Ex. 
aminer found that the drivers were seeking conditions of 
employment for themselves which did not require them to 
cross lines where Violence prevailed (JA 25). Since a 
right protected by Seetion 7 of the Act was involved, the 
Trial Examiner held that Redwing’s desire to operate its 
business did not Justify the discharge of its drivers (JA 
25). The Trial Mxaminer was also of the view that the 
drivers’ refusal to cross the V-C picket line Was protected 
by Seetion 502 of the Act, which provides that quitting 
work “in good faith because of abnormally dangerous con- 
ditions’? does not constitute a strike (JA 23-24, 26), 


Reversing the Trial Examiner, the Board first held that 
the facts found by the Tria] Examiner did not establish 
the existence of abnormally dangerous conditions and that 
Section 502 of the Act, therefore, was inapplicable (JA 8, 
12). Secondly, the Board held, in accordance with its prior 
decision in Auto Parts Co., 107 NLRB 242 (1953), that the 
refusal of a driver to cross a picket line established at the 


premises of an employer other than his own constitutes an 


unprotected activity (insubordination) for which the driver 
can be discharged (JA 12). Closing its opinion, the Board, 
in a footnote, suggested that respect for a primary picket 
line is comparable to engaging in a “partial or intermit. 
tent work’’ stoppage—conduct which is arguably unpro- 
tected under the Act (JA 12). 


STATUTES INVOLVED. 


The statutory provisions involved are Sections 2 (3), 
2 (9), 7, 3 (a) (1), 8 (b) (1), 8 (b) (4), 13, and 502 of the 
Act. Appendix A, infra, p. 25. 


STATEMENT OF POINTS. 


The Board erred in holding th 
of this ¢¢ 


at, in the cireumstanens 
ise, Redwing did not violate Section 8 (a) (1) of 
the Act by discharging its driv 


er-employees who refused 
to cross the primary picket line established at V-C"'s 
premises, 
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SUMMARY OF ARGUMENT. 


Congress was acutely aware of the antecedent history of 
litigation involving the rights of working men and women 
when it enacted the National Labor Relations Act of 1935. 
It guaranteed, in unmistakable language, those rights 
which it considered to be indispensable to industrial democ- 
racy, Among these were the right to strike and the right 
of others to support the strike. The judicial and adminis- 
trative consensus, under the original Act, recognized the 
right to respect another’s picket line as falling squarely 
within the guarantees of Section 7 of the Act. It followed 
as a matter of conrse that an employer acted unlawfully 
if he discharged an employee who respected a picket line. 
FB. g.. Club Troika, Inc., 2 NURB 90, 94 (1936). 


In 1947, the Act was amended by the creation of a serics 
of labor organization unfair labor practices. But both the 
legislative history and the text of the amended Act evi- 
dence an express intention to refrain from diminishing the 
protected right of employees to respect another’s picket 
line. The Board’s contemporaneous construction of the 
Act reaffirmed the existence of this protection. E. 9 Cyril 
De Cordora & Bros., 91 NURB 1121, 1122 (1950). More- 
over, the Board and the Courts repeatedly have held that 
the right to respect another’s picket line is an integral part 
of the right to strike. F. 9. Milwaukee Plywood Company 
rv. NERB, 285 F, 2d 325 (7th Cir. 1960), 


These principles were not seriously challenged until 
1953 when the Board abruptly and without explanation 
held that such refusals constituted insubordination for 


which an employee can be discharged. Anto Parts Co.. 107 
NLRB 242 (1953). The Board in this case mechanically 
applied its prior ruling in Auto Parts, and dismissed the 
complaint (JA 12). Since neither the Coneress nor the 
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Courts are of the view that snch conduct is unprotected, 
the Board erred in dismissing the case, 


Ts is to be noted that the Board presently holds that a 
picketing union Which coerces 2 truck-driver employee of 
another employer to respect a picket line interferes with 
the protected right of such driver to reftain from respect- 
ing the picket line, E. 9.. Local No. 3887, United Steel 
Workers of A merica, AFL-CIO (Stephenson Brick & Tile 
Company), 129 NLRB 6, 7-9 (1960), enf’d 290 F. 2d 587 
(5th Cir, 1961 ). The Board’s disparate treatment of casos 
involving employer and union interference with the right 
to respect or cross a picket line should not be allowed to 
continue, 


When the Redwing drivers refused to cross the V-c 
picket line, they reasonably feared that physica] injury 


would be inflicted upon them if they crossed the picket line 
(JA 19-20), They were, in these cireumstances, acting for 
“their own mutual aid or protection ’—a right guaranteed 
to them by Section 7 of the Act, RF. 9. Cinch Manufactur- 
nq Corporation, 9] NLRB 371, 372 (1950). This conelu- 
sion obtains irrespective of Section 502 of the Act which 
was designed to protect employees who strike in the good 
faith belief that abnormally dangerous conditions exist 
but who are subject to a no-strike contract. 


Because the refusal of the Redwing drivers to cross the 
V-C picket line Was protected by Section 7 of the Act, the 
Board erred in finding that such drivers were lawfully dis- 
charged for exercising that right. 


ARGUMENT. 


A Truck-Driver Employee Who Refuses to Cross a Pri- 
mary Picket Line at a Consignee’s Premises Thereby 
Engages in Conduct Protected by Section 7 of the 
Act, Particularly Where, as Here, Such Refusal Is in 
Concert With Other Driver-Employees and is Moti- 
vated by a Reasonable Fear of Bodily Harm; Hence, 
the Discharge of Such Driver-Employees Violates 
Section 8 (a) (1) of the Act. 


A. The protected character of a refusal to cross 
a primary picket line was firmly established 
under the National Labor Relations Act of 1935. 


There was a time when some courts were of the view 
that the Constitution inhibited statutory recognition of the 
existence of labor disputes in the absence of a controversy 
between an employer and a majority of his employees. 
Truar v, Corrigan, 257 U. S. 312, 330-340 (1921). But as 
the courts increased their understanding of the realities 
of industrial life, such views lost their vitality. Senn 7. 
Tile Layers Union, 301 U.S. 468, 479-484 (1937). An im- 
portant factor in this development was the enactment of 
the Norris-LaGuardia Act, 47 Stat. 70, 29 U.S. C., See. 101 


et seq., Which broadly defined the term labor dispute (Sec. 
18, 29 U.S. C., See. 113) and denied to the federal courts 
jurisdiction to enjoin picketing and work stoppages (Sec. 
4,29 U.S. C., See. 104). 


When Congress enacted the National Labor Relations 
Act of 1935 it was familiar, of course, with the develop- 
ment of labor relations law, and undertook to guarantee in 
sweeping terms rights which it deemed to be fundamental. 
Among these were the right to strike, guaranteed in Sec- 
tion 13, and the right to engage in concerted activities for 
the purpose of mutual aid or protection, guaranteed in 
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Section 7. These Suarantees were implemented by the 
definitional sections of the Act, which like the Norris- 


LaGuardia Act, took cognizance of Inhor disputes Without 


regard to the existence of a controversy between an em- 
ployer and his employees, 


From the first, the Board, in light of these provisions, 
held that employees who respected a picket. line were 
thereby engaging in conduct protected by Section 7 of the 
Act. And since the conduct was protected, an emplover 
Violated Section 8 (1) of the Act if he discharged em- 
ployees heeause they respected a picket line. See ¢. Yn 
Club Troika, Inc... 2 NLRB 90, 94 (1936); Montag Bros,, 
Ine., 51 NURB 366, 372-373 (1943), enf'd 140 FP, 24 730 
(5th Cir, 1944): Columbia Pictures Corporation, 82 NLRB 
568, 571 (1949), enforcement denied on other grounds 191 
Fed, 2d 217 (9th Cir. 1951): New York Telephone Com- 
pany, 89 NLRB 383, 384 (1950); Cineh Manufacturing 
Corporation, 91 NLRB 371, 379 (1950) 2 


Rights euaranteed by Section 7 of the original Act were 
not without limitation. Thus, some forms of coneerted 
conduet were held to be unprotected by the Act because the 
conduet was unlawful when tested by competing statutory 
or common law principles. Mutiny,® sit-down strikes,? and 
strikes in violation of a collective hargaining contract’ are 
illustrative of the point. These cases need not detain us: 
for, in this ease, it is not sugeested that Redwing’s drivers 
acted either unlawfully or in Violation of a subsisting eol- 
lective agreement. Under the original Act, there Was 
some difference of opinion over the question of whether 
partial strikers (¢. q,, concerted refusal to work overtime) 


2 The onerative facts jn the Columbia, New York, and Cinch eases arose 
prior to the 1947 amendments to the Act, 


% Southern Steamshin Co. +, Labor Board, 316 U. s. 31, 48 (1941), 
4 Labor Board », Fansteel Metal Corp., 306 U, S. 240, 254.956 (19389). 
% Labor Board v. Sands Mfg. Co, 206 U, S. 232, 344 (1929), 
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were protected by Section 7. See: C. G. Conn. Ltd., 10 
NLRB 498 (1938), enforcement denied, 108 F, 2d 390 (7th 


~ 


Cir. 1939). However, the broad reach of Section 7, and 
the concomitant scope of Section 8 (1) proseriptions, is 
demonstrated by the fact that employees engaging in sec- 
ondary boycott activities were protected from discharge on 
aceount of such conduct. NLRB x, Peter C.K. Swiss Choc. 
Co., 180 FP. 2d 503, 505-506 (2nd Cir. 1942); Fort Wayne 
Corrugated Paper Co, v. NLRB, 111 F. 2d 869, 873-874 
(7th Cir. 1940), As Judge Learned Hand observed in the 
Swiss Choc, Co. ease (130 F.2d at 505-506) : 


“When all the other workmen in a shop make com- 
mon cause with a fellow workman over his separate 
grievance, and go out on strike in his support, they 
engage in a ‘concerted activity’ for ‘mutual aid or 
protection,’ although the aggrieved workman is the 
only one of them who has any immediate stake in the 
outcome. The rest know that by their action each one 
of them assures himself, in case his turn ever comes, 
of the support of the one whom they are all then help- 


ing; and the solidarity so established in ‘mutual’ aid 


in the most literal sense, as nobody doubts. So too of 
those engaging in a ‘sympathetie strike’, or secondary 
boyeott: the immediate quarrel does not itself concern 
them, but by extending the number of those who will 
make the enemy of one the enemy of all, the power 
of each is vastly increased. It is one thing how far 
a community should allow such power to grow; but, 
whatever may be the proper place to check it, each 
separate extension is certainly a step in ‘mutual aid 
or protection.’ Cf. Fort Wayne Corrugated Paper 
Co. vr. National Labor Relations Board, 7 Cir.. 111 
F. 2d 869, 873, 874. Tt is trne that in the past courts 
often failed to recognize the interest which each might 
have in a solidarity so obtained (e. ¢., Duplex Printing 
Co. v. Deering, 254 U.S. 443, 471, 472, 474 * * *), but 
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it seems to us that the [Wagner] act has put an end 
to this.’’ 


The course of decision under the original Act accorded 
a hospitable seope to Section 7, Which plainly encompassed 
the refusal to cross a picket line. And this was true even 
though the employee respecting the picket line was a mem- 
ber of a union other than the one sponsoring the picketing 


or was outside the picketing union's bargaining unit.* 


When Congress amended the Act in 1947, it did not im- 
pair the right, conferred by the original Act, to respect a 
picket line, 


B. When Congress amended the Act in 1947 
and 1959, it was careful to expressly guarantee 
the right to engage in primary picketing, and an 
integral part of this right is the right of others to 
respect such picket lines. 


The 1947 amendments to the Act created substantive 
restrictions upon various types of union conduct, not the 
least significant of which was Section 8 (b) (4), which out- 
lawed certain types of secondary boycotts, Cf. Carpenters 
Local 1976 +. Labor Board, 357 U.S. 93, 98-99 (1958), 
Congress was keenly aware of the fact that the enactment 
of substantive proscriptions removed the proseribed con- 
duct from the protection of Section 7. House Conf. Rept. 
No. 510, on H. R, 3020, 80th Cong., Ist Sess, pp. 39-40, 1 
Leg. Hist. 543-544.7 At the same time, however, Congress 
contemplated that concerted activities protected by the 
original Act would retain such status unless the activity 
tell within the newly created unfair labor practice cate- 
gories. It was for this reason that Congress refused to 
append specific enumerations to Section ¢. The Confer. 
ence Report notes: 


© See cases cited, supra. pp, 9-10, 


7 “Leg. Hist.” refers to the two volume legislative history of the 1947 
Amendments to the Act compiled and published by the Board, 


co] On 
““[T]here was a real concern that the inclusion of 
such a provision might have a limiting effect and make 
improper conduct not specifically mentioned subject 
to the protection of the Act.’? House Conf. Rept. No. 
105, on H. R. 3020, 80th Cong., Ist Sess. pg. 39, 1 
Leg. Hist. 543, 


Both secondary boycotts and the Tespect of another's 
picket Jine were protected by Section 7 of the original 
-\ct. Nowhere in the 1947 amendments can one find an 
express or implied condemnation of the latter. This fact, 
if it stood alone, would be sufficient to justify the eonclu- 
sion that the respect of another’s picket line retained its 
protected status after 1947. But it does not stand alone, 
for in Section 8 (b) (4), the Congress declared that: 


‘Provided that nothing contained in this subsection 
(b) shall be construed to make unlawful a refusal by 
any person to enter upon the premises of any em- 
ployer (other than his own employer), if the em- 
ployees of such employer are engaged in a strike 


ratified or approved by a representative of such em- 


ployees whom such employer is required to recognize 
under this Act.’** 


The right to engage in a primary strike or picketing and 
the right of others to respect such picket lines are his- 
torically, factually, and logically interrelated. The proviso 
appended to Section 8 (b) (4), quoted above, recognizes 
this to be the fact: and, by its terms, was designed to re- 
inforce the guarantees embodied in Section 13 of the Act.® 


s Significantly, the provision just quoted, although textually a proviso 
to Section 8 (b) (4) exempts the refusal to cross another's picket line 
from not only the strictures of Paragraph 4 of Section 8, s bsection (b), 
but from the entire “subsection (b).” The only labor organization unfair 
labor practices created in 1947 appeared as a part of Section 8, subsection 
(b). Thus, the proviso totally exempts such conduct. from proscription, 


© Section 13 states: “Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either to interfere with or im- 
pede or diminish in any way the right to strike, or to affect the limita- 
ions or qualifications on that right,” 


Similarly, the Court in Labor Board v. Denver Bldg. 
Trades Council, 341 U. S. 665, 687 (1951), observed that 
the efforts of pickets to induce the employees of another 
employer to respect a primary picket line ‘vas no more 
than was traditional and permissable in a primary strike.’ 
See also: Local 761, 1.0. EB. +. Labor Board, 6 lL. Ea. 
(adv.) 592, 602 (1961); DiGiorgio Fruit Corp. x. NLRB, 

- App. D.C. ..., 191 F. 2d 642, 649 (D.C. Cir. 1951), 
cert. denied 342 U.S. 869 (1952). Or as stated in Milwau- 
kee Plywood Company vr, NLRB, 285 F. 2a 395 (7th Cir. 
1960) : 

‘We hold that the picket line activities of Local 
200 in endeavoring to persuade its members employed 
by other employers, were inextricably interwoven ele- 
ments of the primary picket line itself, and were law- 
ful under the Act.” 


Because the right to respect another's picket line tra- 
ditionally was considered a part of the bundle of rights 
protected by Section 7 of the Act, and was carefully pre- 
served by the Congress when it amended the Act in 1947, 
the Board, in eases arising under the amended Act, con- 
tinued to accord protected status to such conduct. See 
G5 Cyril DeCordora & Bros., 91 NLRB 1121, 1135 
(1950); West Coast Casket Company, Inc., 97 NLRB 820, 
823 (1951), enf’d 205 F, 2a 902 (9th Cir. 1953): Burns Coal 
Company, Inc., 106 NLRB 590, 592 (1953). In the De- 
Cordora ease, the Trial Examiner—whose opinion, insofar 


as it is material to our present inqniry, was adopted by 
the Board—stated (91 NLRB at 1135): 


‘There can be little doubt that Finn’s refusal to 
cross the Stock Exchange picket line, established by 
his own Union, constituted an act of assistance to that 
labor organization within the meaning of Section 7, 

Beyond that, Finn’s refusal constituted ‘concerted 
activities’ for ‘mutual aid and protection’, within the 
scope of that section. Finn had a substantial and 
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legitimate interest in the successful prosecution of the 
strike against the Exchanze, not only because of his 
union membership, but also because of the possible 


reciprocal effect improved conditions in neighboring 
and associated business of like kind might have on 
his own future conditions of employment.?® That Finn 
alone among the employees of his firm refused to 
cross the picket line, did not detract from the eon- 
certed character of his action, for he was acting in 
alliance with and in support of his fellow union mem- 
hers who were striking the Exchange. Nor is it con- 
trolling that Finn’s activity was in connection with 
a labor dispute involving employees in another bar- 
gaining unit and of another employer. The reach of 
the Act is not limited to situations involving proxi- 
mate employer-employee relationships.14 It is well 
settled that—except where the means used or the ob- 
jectives sought are otherwise illegal or improper—the 
Act extends to protect employee activity conducted in 
furtherance of a labor organization’s aims in another 
unit of the same employer,!* or even, as here, in a unit 
of a different employer,"* 


13 See VN. L. R. BL 1, Peter-Cailler-Kohler Sariss Chocolates Co., 
120 F, 2d 502, 505 (C. A, 2): ef. Section 13 of the Norris-LaGuardia 
Act (47 Stat. 70): United States r. Hutcheson, 312 U. &, 214, 

14 See Section 2 (9) of the Act: see also Congressional Reports, 
National Labor Relations Act. S. 1958, 74th Cong., Ist Sess. Senate 
Rep. No. 573, p. 7. 

1% See. e.g. NLL. RR. v, Biles-Coleman Lumber Co.. 98 F. 2d 18 
(Cc. A. 9), enfg. 4 NLRB 679; Club Troika, Inc. 2 NLRB 90, 94: 
Montag Bros... Inc, 51 NURB 366; Pinaud Incorporated, supra: 
Columbia Pictures Corporation, 82 NLRB 70, 

16 Fort Wayne Corrugated Paper Co. vy. N. 1. R. B.111 F. 2d 
869, 873-874 (C. AL 7): NM. LR. OB. ot. Peter-Cailler-Kohler Sicisg 
Chocolates Co. supra: N. 1. R. Bor. J. G. Rosawett Co, 126 FL 24 
585, 596 (CL AL 9). 


The contention that the refusal to cross a primary picket 
line is the legal equivalent of a partial strike! was made 
and rejected in the DeCordora case (91 NLRB at 1136): 


10 It_is arguable that such conduct is not protected by Section 7, 
Labor Board v. Insurance Agents’ International, 361 U. S. 477, 492-494 
(1960), 


—H—, 


“Here we do not have a situation where employees, 
foregoing the traditional methods available to them 
to bring economic pressure to bear upon their em- 
plover, deliberately choose and then pursue while re. 
maining at work, a tactic, somewhat akin to a ‘sit- 
down’ or ‘slowdown’, that is deliberately calculated 
to flount managerial autaority and plant discipline to 
force their end. In giving expression to his desire 
to aid and assist his Union throueh sympathetic ac- 
tion, Finn ntilizea a conventional method, time-hon- 
ored in the history of the American labor movement, 
and one, moreover, that was the only practical means 
available to him for that purpose. Had all of Finn's 
work been behind the picket line, so that his obsery- 
ance of it would have involved a complete cessation 
of work on his part, there would he no question of 
the protected character of his activity. The question 
is raised here only hecause as a happenstance of his 
employment he was required on intermittent ocea- 
sions to enter upon the struck promises. But that 
cireumstance did not alter the hasie character of his 
activity. Unlike the situation in the ‘partial strike? 
cases referred to above, Finn’s refusal to perform 
part of his work was not a wilfully contrived violation 
of plant discipline as 4 means to an end. It was, 
rather, a necessary and unavoidable incidental effect 
of a form of concerted action undertaken in a con- 
ventional and traditional manner,"* 


This contemporancons construction of the Act is en- 
titled, under familiar principles, to the Court's earefy] 
consideration. United States », Zucca, 351 U. S. 91, 96 
(1956): Labor Board +. Drivers Local 639, 362 U.S. 274, 
290-291 (1960), 


That the Board properly viewed the refusal to cross 
another’s picket line as a protected right, under the Act 
as amended in 1947, is furthor demonstrated by Labor 
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Board a, Rockaway News Supply Company, Inc., 345 T. Ss. 
71 (1953). In that case, the Board held the refusal of a 
truck-driver employee to cross another’s picket line was 
protected by Section 7 of the Act. A collective bargaining 
agreement, to which the drivers’ employment was subject, 
contained a no-strike clause which prohibited such refusals. 


Sinee under established precedent a strike in the face of 


such a contract. constitutes unprotected conduct—Labor 
Board v. Sands Mfq. Co., 306 U.S. 332. 334 (1939)—the 
Board was able to sustain a claim of protected activity 
only if the no-strike contract was void. The Board so held 
on the ground that the contract contained an inseparable 
and unlawful union security clause. When the case 
reached the Supreme Court, the Court differed with the 
Board only insofar as the Board had declared the no- 
strike contract to be void. The Court, upon finding the 
no-strike contract to be valid, held (345 U. S. at 80): 


“An employee’s breach of such an agreement may 
be made grounds for his discharge without violating 
See. 7 of the Act, 29 T. Ss C., See. 157. NLRB r 
Sands Mfa. Co.. 306 U.S. 332, 334.°° 


Henee, both the Board and the Court equated a refusal 
to cross a primary picket line with the right to strike, both 
of which are protected by Section 7 and forfeit when ex- 
ereised in the face of a no-strike contract.1! 


When considered in light of the history of adjudica- 
tion under the Act as enacted in 1935 and amended in 1947, 
and the legislative history of the 1947 amendments, the 
Board’s decision in the ease at har is clearly erroneous, 
The Board, in this case, says the refusal to cross a picket 


11 Moreover, the Court repeatedly has refused to allow state courts to 
Interfere with the exercise by truck-driver employees of their Tight to 
respect the primary picket lines of other unions—a holding which is 
consistent only with the view that such conduct js protected by Section 7. 
General Drivers +. American Tobarro Co., 348 U.S. 978 (1955), reversing 
264 S. W. 2d 250 (Ky.); Teamsters Local 327 ». Kerrigan Iron Works, 352 
U.S. 968 (1957). reversing, 296 S. W. 2d 379 (Tenn.): Bogle v. Jakes 
Foundry Co, 262 U.S. 401 (1960), reversing 229 S. W. 24 264 (Tenn.), 
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line is an act of insubordination and insuhordinate em. 
Ployees can be fired (JA 12-13). Of course they can, un- 
less the insubordination is conduct which Coneress has 
protected by Section 7. Most, if not all, protected conduet 
is insubordinate, Certainly a strike is an act of insub- 
ordination and defiance of the employer's authority, but it 
is none-the-less protected. The simple answer to the 
Board’s “‘simply stated"* (JA 12) contention that the re- 
spect for another's picket line constitutes insubordination 
and its footnoted suggestion that such conduet is akin to 
a partial strike is found in the fact that such conduct is an 
integral part of the right to strike guaranteed by the Act. 
With one minor and dubious exception’? there was, prior 
to the Board’s decision in Auto Parts Co., 107 NLRB 242 
(1953) and in the instant case, uniform acknowledement 
by the Board, the Courts and the Congress of the protected 
status enjoyed by employees respecting the primary picket 
line of another. Neither the judiciary nor the Congress 
has changed its view, ef. Local 7611. UL Bp, Lahor 
Board, 6 1.. Ea. 2d (Adv.) 592, 602 (1960) and the Board 
is obliged to follow both. Tn addition, the Board's deci- 
sions in Auto Parte and in the instant ease are at war 


with its own decisions under Section 8 (b) (1) of the Act. 


—__ 
ois Bell Tele: 2d 124 (7th Cir, 1951), 

. S. 885 ing under the original 

who refused to cross 3 

ommon employer were act- 

¥ (189 F. 24 at 127). And 

" a separate agreement did not 

ection from respondent [em- 

“mutual aid or protection” 

‘ationale. their roe. 


V-C_ picket line Was “group or 
by" Redwing (JA 19): hence, 
¥Y_inapposite, 

In any event, "s decis Bell represents a de. 
parture from the < in its antecedent decisions in 
Rapid Roller Co. r. ~ 2d 452, 461 (7th Cir, 1942). and Fort 
Warne Corrugated Paper Co, +, NLRB, 111 F. 2d 869, 873.874 
1940), and the same Court's ree fon in NLRB vr 
F, 2d 641 (7th Cir, 1960). Se $0: Allen Bradley Co. 
2d 442 (7th Cir. 19 ¢ Plywood 28: 
F. 2d 325 (7th Cir. quoted at page 13, supra, Since the Illinois 
Bell case is not being followed in the Seventh Cireuit, it cannot give 
comfort in this case, to either the Board or Redwing. 
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C,. The Board’s current decisions holding that a 
striking union violates the Act if it coerces em- 
ployees of another employer in the exercise of the 
right to refrain from entering the struck prem- 
ises inexplicably conflicts with the decision in this 
case. 


Amending Section 7 of the Act in 1947, the Congress 
guaranteed to employees ‘‘the right to refrain from any 
or all [concerted] activities . . 277 (29 U.S, C., See. 157). 
This guarantee was tied into Section 8 (b) (1) which 
makes it an unfair labor practice for a labor organization 
“to... coerce . . . employees in the exercise of rights 
guaranteed in Section 7." If the right to refrain from 
respecting a picket line is protected by Seetion 7, it of 
course must be concluded that the right to respect the 
same picket line is likewise protected. The Board con- 
temporancously with and subsequent to its decision in 
Auto Parts Co., 107 NLRB 242 (1953), has held in an un- 
broken line of cases that a labor organization which co- 
erces employees who wish to refrain from respecting a 
picket line denies to such employees rights guaranteed in 
Section 7. See e.q., District 50, United Workers of Amer- 
ica (Tungsten Mining Corp.), 106 NLRB 903, 907-908 
(1953); United Electrical, Radio d& Machine Workers 
(American Rubber Products Corporation), 106 NLRB 1372, 
1377-1378 (1953): Warehouse & Distribution Workers 
Union (Coca-Cola Bottling Co. of St. Louis), 115 NLRB 
1506, 1507, 1510-1511 (1956); Highway Truck Drivers and 
Helpers, Local 107 (Virginia-Carolina Freight Lines, 
Tue.), 123 NURB 551, 552, 558 (1959), enf’d ... App. D.C. 
.+5 273 F. 2d 815 (1D. C. Cir. 1959). 


These cases, on their facts, involved acts of coercion by 
a picketing union directed at employees of the struck em- 
ployer. But this fact is immaterial. The Board has been 
equally consistent in holding, subsequent to Auto Parts 
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Co, 107 NLRB 242 (1953), that a striking union which 
coerces truck-driver employees of other employers who 
Wish to cross the picket line thereby denies to such truek- 


driver employees their protected right to retrain from re. 


spectine the picket line, Juternational Woodworkers of 
America (WT. Smith Lamber Company), 116 NLRB 507, 
309, 519-520, 525-526 (1956), enf'd 243 F. 2d 745 (Sth Cir, 
1957); Local No. 3887, United Stoel Workers of America, 
APL-CIO (Stephenson Brick Tile Company), 129 NLRB 
6, 7-9 (1960), ent a 290 F. 2d 587 (5th Cir. 1961); High- 
way Truck Drivers and Helpers Local 107 (Riss & Com- 
pany, Ine.) 130 NLRB No. 91, 47 LRRM 1403, 1404-1405 
(1961). As the Trial Examiner noted in the Woodwork. 
ers case, employees of other employers, like employees of 
the struck employer, have ‘a right protected by Section 
7 to support the... strike by withholding labor of hene- 
fit to [the struck employer], or to refrain from supporting 
the [strike] by performing such labor’ (116 NLRB at 
525). The Trial Examiner's findings relating to the inei- 
dents in question were adopted by the Board (116 NLRB 
at 507, 509),13 


The Board's consistent ruling that truek-driver em- 
plovees who refrain from respecting the picket line of an- 
other union established at the premises of another em- 
plover are exercising a right guaranteed by Seetion 7, 
renders inexplicable the holding in the present case that 
employees who respect such a picket line are engaging in 
insubordination, unprotected hy the Act. It is respect- 
fully submitted that the existence of a Section 7 right 
does not depend upon whose ox is heing gored. 


Ses 
12 The order 

the union to ccase from “ec 

nloyer] 
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D. Redwing’s drivers reasonably feared that 
crossing the V-C picket line would subject them to 
physical harm and when they concertedly re- 
fused to cross the V-C picket line, they were en- 
gaging in protected conduct, 


The first argument upon which the Board based its de- 
cision in this ease; namely, that the refusal to cross the 
V-C picket line constituted an act of insubordination, un- 
protected by the Act, has been answered in the preceding 
portions of this brief. The second position of the Board 
is no more tenable than the first. In its opinion, the Board 
coneluded, on the facts found by the Trial Examiner, that 
“abnormally dangerous” working conditions within the 
meaning of Section 502 of the Act'4 did not exist (JA 12). 
From this shaky platform the Board leaped to the eonelu- 
sion that there remained only the question of whether a 
refusal to eross another’s picket line constituted insub- 
ordination (JA 12), “As ‘simply stated* by the Board,”* 
it did (JA 12), 


The Trial Examiner in this ease (JA 23-24) and the 
Board itself—in other cases, A’night Morley Corp.. 116 
NLRB 140, 146 (1956), enf’d, 251 F. 24 753, 759 (6th Cir. 
1957), cert. denied B57 U.S. 927 (1958)—have recognized 
that Section 502 of the Act was designed to protect em- 
ployees, covered by a no-strike contract, who strike in face 
of the contract but in the good faith helief that prevailing 
conditions of employment. were abnormally dangerous. 
Since the Redwing drivers were not subject to a collec- 
tive agreement. there is no need to determine whether 
Section 502 should he read, as the Board did in this case, to 


14 Section 502 provides: 


“Nothing in this Act sh 

emplovee to render labor servic vi $ sent, nor shall 
anything in this Act be construed i his labor 
by an individual employee an ill nor shall any court {issue 
any process ta compel the performance by an individual emplovee 
of such labor or service, without his consent: nor shall the quitting 
of labor by an employee or employees in good faith because of 

angerous conditions of work at the place of employment 
of such employee or employees be deemed a strike under this Act,” 


require proof of (1) good faith and (2) abnormally danger- 
Ous conditions extant at the time of the work stoppage. 

It is more than enough to note, in this case, the undis- 
puted fact that Redwing's drivers, who were not covered 
by a collective contract, reasonably fearing physieal in- 
jury to themselves concertedly refused to cross the V.c' 
picket line (JA 16-29 - They “were to that extent en- 
gaging in activities for their on mutual aid or protec. 
tion’ suaranteed by Section 7, Cinch Manufacturing 
Corporation, 91 NLRB 371, 372 (1950). Similarly, in 
Southern Silk Mills, 101 NLRB 1 (1952), enf’d 209 F. 2d 
155 (6th Cir. 1953), cert. denied 347 U.S. 976 (1954), the 
Court of Appeals held that (209 F. 2a at 155) : 

“TThe] Spontaneous walkouts . - - In protest 
against what they [the employees] not unreasonably 
considered excessive heat in the factory building con- 
stituted concerted activity for mutual aid or protec. 
tion within the meaning of Section 7 of the National 
Labor Relations Act.*’ 


The Redwing drivers reasonably feared injury if they 
crossed the V-C picket line (JA 19-20), they discussed 
the matter among themselves and agreed to refrain from 
crossing the picket line (JA 19); hence, they acted for 
their own mutual aid or protection—a right guaranteed by 
Seetion 7. 


To the extent that Section 502 is relevant, if at all (JA 
23-24), it is submitted that the Board erred in this case 
when it construed Section 502 to require proof of the ac- 
tual existence of abnormally dangerous conditions at the 
time of the disputed work stoppage (JA 12), Tf Section 
502 is to have any utility, it must he construed to require 
only proof that a reasonable employee would, in the civen 
circumstances, believe in good faith that abnormally dan- 
serous conditions existed, NLRB », Knight Morley 

15 Obviously, the tion must be viewed through the eyes of a rea. 


situa 
sonable employee, not those of a reasonable Board member safely removed 
from the hazards of industrial employment. 
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Corp., 251 F. 2d 753, 759 (6th Cir. 1957), cert. denied 357 
U.S. 927 (1958), Compare: NLRB v, Price Valley Lum- 
ber Co., 216 PF. 2d 212, 215 (9th Cir. 1954), cert. denied 348 
U.S. 943 (1955). 


When this test is applied to the record faets in the pres- 
ent case, it is patently clear that Section 502, if applicable, 
has been satisfied. It will be recalled that between May 
22, when the V-C strike began, and June 2, 1959, the haul- 
ing operations normally performed by Redwine were sub- 
stantially reduced to occasional trips (JA 16). On June 
2, 1959, Redwing endeavored to resume its normal haul- 
ing operations from and to V-C (JA 16). Meanwhile, 
Redwing’s drivers who had approached the picket line on 
sporadic trips prior to the attempted resumption of V-( 
operations ‘‘were advised that crossing the (V-C) picket 
lines might lead to trouble’’ (JA 16). One driver was 
surrounded ‘‘by abont 125 pickets shouting ‘seab and 
picket line breaker’ ** (JA 17), Another driver, on ap- 
proaching V-C premises met between 25-30 pickets who 
“strung themselves across the road”’ blocking passage, 
some pickets jumped on his running board and advised 
the driver ‘‘it would be more healthy if . . . he did not 
make the pickup”? (JA 16). This driver was followed br 
x dozen pickets who threatened to assault him when he 
phoned to his supervisor for instructions: he was kicked 
and followed for two miles (JA 18). Another driver was 
advised by a group of pickets that if he went across the 
picket line, “*. . . we ain’t gonna promise vou what will 
happen’’, and was told “. . . be sure to watch your 
steps’? (JA 18). 


On the morning of June 2, as the Board found (JA 11), 
a convoy of cight trucks were sent by Redwing to the 
V-C premises; they were met with “‘attempted blocking 
and cutting off the road of Redwing’s trucks, cursing, 
threatening, throwing objects at drivers, strewing nails 
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on the road, and the firing of a shot by an unidentified 
source’? (JA 11, note 6). 


On and after June 2 ‘there Was substantia] damage to 
[Redwing] equipment by nails and thrown objects 1. 
[and] drivers were tireatened, assaulted and shot’? (JA 
20).'° It is stipulated “that after June 2, 1959 there was 
misconduct, at and in the Vicinity of the picket lines [vio- 


lenee] which created hazardous conditions of employment 
for persons required to cross these picket lines”? (JA 20, 
53). 


The Union submits that a Teasonably prudent. truck. 
driver employee, in light of the facts existing on June 2, 
1959, would have entertained a good faith belief that 
crossing the V-C picket line involved an exposure to ab- 
normally dangerous working conditions. Redwing’s driv. 
ers entertained such a heliof (JA 19-20) and no more 
should he required, 


CONCLUSION, 


For the foregoing reasons, it is respectfully submitted 
that the Union’s petition for review should be granted, 


Respectfully submitted, 
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16 The shooting, and throw 
June 15, 1959. A request that 
Was made June 17 (JA 52). Acid was th 
52, 53). Redwing obtained injunction a 
State Court on June 23, 


APPENDIX A. 


Section 2 (3) of the Act provides: 


“The term ‘employee’ shall include any employee, 
and shall not he limited to the employees of a par- 
ticular employer, unless the Act explicitly states 
otherwise, and shall include any individual whose 
work has ceased as a consequence of, or in connection 
with, any current labor dispute or because of any un- 
fair labor practice, and who has not obtained any 
other regular and substantially equivalent employ- 
ment, but shall not include any individual emploved 
as an agricultural laborer, or in the domestie service 
of any family or person at his home, or any individual 
employed by his parent or spouse, or any individual 
having the status of an independent contractor, or 
any individual employed as a supervisor, or any in- 
dividual employed by an employer subject to the 
Railway Labor Act, as amended from time to time, or 
by any other person who is not an employer as herein 
defined.’’ 


Section 2 (9) of the Act provides: 


“The term ‘labor dispute’ includes any controversy 
concerning terms, tenure or conditions of employ- 
ment, or concerning the association or representation 
of persons in negotiating, fixing, maintaining, chane- 
ing, or seeking to arrange terms or conditions of em- 
ployment, regardless of whether the disputants stand 
in the proximate relation of employer and emplovee."’ 


Section 7 of the Act provides: 


‘“‘Employees shall have the right to self-oreaniza- 
tion, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ. 
ities for the purpose of collective bargaining or other 
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mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities exeept to 
the extent that such right may be affected. by an 
agreement requiring membership in a labor oreaniza- 
tion as a condition of employment as authorized in 
section 8 (a) (3)."" 


Section 8 (a) (1) of the Act provides : 


“Tt shall be an unfair labor practice for an em- 
ployver— 

“*(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section le 


Section 8 (b) (1) of the Act provides: 


“It shall be an unfair labor practice for a labor 
organization or its agents— 

(1) to restrain or coerce (A) employees in the 
exercise of the rights euaranteed in section 7: Pro- 
vided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules with 


respect to the acquisition or retention of membership 


therein; or (B) an employer in the selection of his 
representatives for the purposes of collective bar- 


gaining or the adjustment of erievances."* 


Section 8 (b) (4) of the Act provides, in part. as follows: 
“Tt shall be an unfair labor practice for a labor 

organization or its agents— 

a a oe ae 

‘‘to engage in, or to induce or encourage any indi- 
vidual employed by any person engaged in) com- 
merece or in’ an industry affecting commerce 
to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, ar- 
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ticles, materials, or commodities or to perform any 
services; or (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in an industry af- 
fecting commerce, where in either case an object 
thereof is; 


* ” * * * * ” 


“(B) foreing or requiring any person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, proces- 
sor, or manufacturer, or to cease doing business with 
any other person, or forcing or requiring any other 
employer to recognize or bargain with a labor organ- 
ization as the representative of his employees unless 
such labor organization has been certified as the rep- 
resentative of such employees under the provisions of 
section 9: Provided, That nothing contained in this 
elause (B) shall be construed to make unlawful, where 
not otherwise unlawful, any primary strike or primary 
picketing; 

* LJ * * * * ” 

“Provided, That nothing contained in this subsec- 
tion (b) shall be construed to make unlawful a ro- 
fusal by any person to enter upon the premises of 
any employer (other than his own employer), if the 
employees of such employer are engaged in a strike 
ratified or approved by a representative of such em- 
plovees whom such employer is required to recognize 
under this Act.’? 


Section 13 of the Act provides: 


‘Nothing in this Act, except as specifically pro- 
vided for herein, shall he construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.” 


Oe: 


Section 502 of the Act provides: 


‘Nothing in this Act shall be constrned to require 
an individual employee to render labor or service with- 
ont his consent, nor shall anything in this Act he 
construed to make the quitting of his labor by an indi- 
vidual employee an illegal aet: nor shall any court 
issue any process to compel the performance by an 


individual employee of such labor or service, without 
his consent: nor shall the quitting of labor by an em- 
ployee or employees in good faith because of abnor- 


mally dangerous conditions for work at the place of 
employment of such employee or employees he deemed 
a strike under this Act,’ 
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In the 


United States Court of Appeals 


For the District of Columbia Circuit 
No. 16,415 


TEAMSTERS, CHAUFFEURS, & HELPERS LOCAL UNION No. 79, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN & HELPERS OF AMERICA, 

Petitioner, 
v 


NATIONAL LABOR RELATIONS Boarp, 
Respondent. 


On Petition to Review and Set Aside an Order and 
Supplemental Order of the National Labor 
Relations Board 


PETITIONER'S BRIEF 
SUBSEQUENT TO REMAND 


JURISDICTIONAL STATEMENT 


Petitioner, a labor union,’ and a “party aggrieved” by 
orders of the National Labor Relations Board (herein the 
“Board”) seeks review of the Decision and Order, and Sup- 
plemental Decision and Order of the Board issued March 6, 
1961, and July 20, 1962, respectively, dismissing an unfair 
labor practice complaint issued upon unfair labor practice 


‘Teamsters, Chauffeurs, & Helpers Local Union No. 79, affiliated 
with International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men & Helpers of America, herein called the “Union.” 
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charges filed by the union against Redwing Carriers, Inc. 
and Rockana Carriers, Inc. (collectively referred to as 
“Redwing”’). 


The Board’s orders, which were issued pursuant to Section 
10(e) of the National Labor Relations Act, as amended, 
61 Stat. 136, 29 U.S.C., Sec. 151 et seq. (referred to as the 
“Act”), are reported in 130 NLRB 1208, J.A.? 6-13 and 
137 NLRB No. 162, Supp.App. 8-13." 


This Court’s jurisdiction is based on Section 10(f) of the 
Act, 29 U.S.C., Sec. 160(f). 


STATEMENT OF THE CASE 


Eight truck drivers employed by a common carrier (Red- 
wing) were discharged for refusal to cross a picket line at 
the entrance to the plants and mines of a chemical company 
(Virginia-Carolina, herein V-C). 

Charges alleging that the discharges were violative of 
Section 8(a) (1) of the Labor Management Relations Act, as 
amended, (29 U.S.C. 158(a)(1)) were filed with NLRB. 
A complaint was issued, stating the charges, to which the 
carrier answered, admitting that its operations affected 


interstate commerce, admitting the discharges, but denying 


that the discharges were unlawful. 


*The reference “J.A.” 
filed when review was fi 
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A. 
The Facts 


Redwing, a Florida corporation, is a common carrier 
engaged in hauling various products by truck (J.A. 15). In 
the course of its business, Redwing has for a number of 
years carried on regular hauling operations to and from the 
premises of V-C. Redwing’s drivers are not members of any 
labor organization and were not covered by a collective bar- 
gaining agreement.‘ 


On May 22, 1959, International Chemical Workers 
Union, Local 36, AFL-CIO, called a strike among the em- 
ployees of V-C and picket lines were established at V-C’s 
Florida facilities (J.C. 16). A few days before the begin- 
ning of the strike, Redwing’s drivers were advised of the 
pending strike and were advised that crossing the picket 
lines might lead to trouble (J.A. 16). On May 27 and May 
29, 1959, Redwing drivers attempting to make deliveries 
to V-C encountered mass picketing which obstructed in- 
gress, and were subjected to both physical and oral abuse 
by the V-C pickets (J.A. 10, 17-18). Between May 22, the 
first day of the V-C strike. and June 2, 1959, Redwing’s 
service of the V-C account was reduced to an occasional 
trip (J.A. 16). 


Redwing attempted to restore norma] service to V-C on 
June 2, 1959 (J.A. 19). When the Redwing drivers learned 
that they were being dispatched to V-C, they conferred 


“Redwing successfully thwarted an earlier organization effort of the 
Union. Redwing Carriers, Inc., 125 NLRB 322 (1959), enf’d in part, 284 
F. 2d 397 (5th Cir. 1960). 
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among themselves. The Redwing drivers anticipated that 
if they tried to cross the picket line at V-C, they would be 
placing themselves in danger of harm to themselves and 
damage to Redwing’s equipment’ and decided not to cross 
the picket line (J.A. 19). Redwing was informed of this 
decision (J.A. 19). Eight Redwing drivers remained stead- 
fast in their decision not to cross the V-C picket line and 
were terminated on June 2, 1959 (J.A. 19-20, 22). Red- 
wing maintained its operations and made the V-C deliveries 
by transferring the duties of the terminated drivers to “non- 
objecting employees” (J.A. 19, note 4). 


It is stipulated that subsequent to June 2, 1959, miscon- 
duct occurred at and in the vicinity of the picket line which 
created hazardous conditions of employment for persons 
required to cross the V-C picket line (J.A. 20, 53-54). 


B. 
The Trial Examiner’s Conclusions 


The Board’s Trial Examiner found (J.A. 14-29) that the 
drivers’ refusal to cross the picket line “was group or con- 
certed activity and was treated as such by Respondent” 
(J.A. 19, note 3). The NLRB Examiner concluded “that 
the drivers’ activity here involved was concerted rather 
than individual activity. Section 7 of the Act recognizes a 
right of employees to work together for their mutual aid 
or protection * * * the activity here involved was concerted 
activity protected by the Act * * *” (J.A. 24-25). The 


‘During the occasional service of the V-C plant in the first days of the 
strike Redwing drivers were threatened by V-C pickets (J.A. 17-20), one 
was physically assaulted and acid was thrown at another (J.A. 54). 
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NLRB Examiner further concluded that the drivers were 
motivated by the good faith belief that abnormally danger- 
ous conditions existed, further justifying the determination 
not to cross the picket line* (J A, 28-24), 


Accordingly, the examiner concluded that the drivers’ 
refusal to cross the picket line at the customer’s premises 
“was protected concerted activity and that their termina- 
tions were therefore unlawful” (J.A, 26). The examiner 
recommended that the carrier-employer be required to cease 
and desist from interfering with employees in the exercise 
of Section 7 rights, and to reinstate and make whole the 
drivers for any loss of pay suffered (J.A. 28), 


C. 
The Board’s Original Decision and Order 


The Board, by a three member panel, reversed, and dis- 
missed the complaint (J.A. 6-13). The Board’s Decision, 
while adopting the findings of the Examiner,’ held that 
neither the facts there found nor the record established 
that abnormally dangerous conditions existed in connection 
with the crossing of the picket line (J.A. 12), 


The Board further held that an employee’s refusal in the 
course of his assigned duties to cross a picket line at the 
plant of another employer, while continuing on the job for 
the performance of his other work is unprotected activity, 


*Though the examiner found the drivers in good faith believed abnor- 
mally dangerous conditions existed (J.A. 24); he further found that the 
conditions Surrounding the picketing “were sporadic and uncertain and 
it was speculative whether employees would be subjecting themselves to 
harm by going into the area.” (J.A. 24.) 


"Except to the extent they are inconsistent with the Board’s Decision 
-A. 7). 
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constituting a refusal to do the job for which he had been 
hired and a direct disregard of his employer’s instructions 
for which he could properly be discharged (J.A. 12). The 
Board concluded that “irrespective of whether the drivers’ 
activity was concerted * * * in refusing the assignment to 
cross the picket line the * * * complainants engaged in 
unprotected conduct” (J.A. 13). Accordingly the complaint 
was dismissed, ibid. 
D. 
The Initial Petition to Review 


A Petition to Review was filed in this Court. After the 
union’s Brief in Support of Petition to Review and the Joint 
Appendix had been filed, but before the Board’s Brief in 
Support of its Decision was filed, the Board sought remand 
to itself for reconsideration (Supp.App. 1-2). This Court 


ordered remand on February 21, 1962 ( Supp.App. 5). 


E. 
The Board’s Reconsideration and Supplemental Decision 


On July 20, 1962, the Board issued its “Supplemental 
Decision and Order,” 187 NLRB No. 162 (Supp.App. 8-13), 
in which by a three to two decision it held that the truck 
drivers’ refusal to cross the picket line was “protected” 
concerted activity within the guarantee of Section 7 of the 
Act, but that nevertheless the discharges were permissible 
in furtherance of Redwing’s overriding right to continue 
business operation. Specifically, the Board held, Supp.App. 
10: 


“* * * that employees engage in protected concerted 
activity when they respect a picket line established by 
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other employees. Such activity is literally for ‘mutual 
aid or protection,’ as well as to assist a labor organ- 
ization, within the meaning of Section 7. Contrary to 
the language of the Board’s former decision, therefore, 
we find that the employees of Redwing engaged in pro- 
tected concerted activity when they refused to cross the 
Virginia-Carolina picket line.” 

However, inasmuch as the Board found that respondents 
terminated the services of the eight drivers not in reprisal 
for honoring the picket line, but solely to continue their 
business dealings with the struck employer, the Board ma- 
jority reaffirmed the original disposition of the case and 


dismissed the complaint (Supp.App. 12-13"), 


A lengthy and specifie Motion for Reconsideration 
(Supp.App. 14-24) was denied (Supp.App. 25). This peti- 


tion for review was then filed (Sup.App. 26ff.). 


In a later case L. G. Everist, Inc., 142 NLRB No, 20 
(April 26, 1963) the Board explained its Redwing holding, 
viz: 


“* * * in Redwing, the Board found that an employee’s 
refusal to cross a picket line was a protected activity. 
Redwing holds, in effect, that a ‘discharge’ for refusal 
to cross a picket line is an exception to the general rule 
that employees may not be discharged for engaging 
in protected concerted activity. It is therefore not a dis- 
charge for cause, but merely a permissible act in fur- 
therance of the employer’s overriding right to keep his 
business going by replacing such employees * * *.” 
D-5325, Mimeographed Opinion, p. 4. 
*On remand the case was considered by the full five member Board, 
three of whom made the determination as set out in the text. Board 


Members Rodgers and Leedom concurred “for reasons stated in the 
original Decision and Order in this case * * *” (Supp.App. 13), 


8 
STATUTES INVOLVED 


The statutory provisions involved are Sections 2(3),2(9), 
7, 8(a) (1), 8(b) (1), 8(b) (4), 18, and 502 of the Act. 
Appendix A, infra, pp. 30-34. 


STATEMENT OF POINTS 
1. 

The Board erred in holding that, in the circumstances of 
this case, Redwing did not Violate Section 8(a) (1) of the Act 
by discharging its driver-employees who refused to cross the 
primary picket line established at V-C’s premises, 


2. 


The Board erred in holding that discharges for engaging 
in a Section 7 right may be justified upon employer’s bare 
assertion that the discharges were necessary because its 
business would otherwise be disrupted. 


3. 

The Board’s finding that Redwing discharged complain- 
ants “entirely for the purpose of continuing their business 
operations,” (Supp.App. p. 12) is not supported by substan- 
tial evidence on the record considered as a whole. 


SUMMARY OF ARGUMENT 
1. 


The drivers’ refusal to cross the picket line was a con- 
certed activity “protected” under the provisions of $7 of 
the Act which guarantees that “employees shall have the 
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right * * * to engage in * * * concerted activities for the 
purpose of collective bargaining or other mutual aid or 
protection.” 


The discharge of the drivers because of their conduct in 
participating in “protected” activity amounted to an unfair 
labor practice under $8(a) (1) of the Act which forbids 
employers “to interfere with, restrain or coerce employees 
in the exercise of the rights guaranteed in Section 7.” 


2. 


Concerted activities within the broad definition of Sec- 
tion 7 are protected from employer reprisal unless they are 
unlawful, violent, in breach of contract, or “indefensible” 
because unrelated to legitimate worker concern and indica- 
tive of a disloyalty to the worker’s employer, N.L.R.B. v, 
Washington Aluminum Co., 870 U.S. 9 at 17 > 8 L.Ed. 2d 
298 at 304 (1962). The concerted activities in which the 
drivers here engaged do not fall within any of these excep- 
tions. To the contrary, the refusal to cross a picket line is 
a traditional and valid means by which workmen seek to 
give and gain mutual support. 


3. 


The Board errs in equating the employer’s “right” to 
run his business with the right to discipline and discharge 
employees for engaging in “protected” activity. 


4, 


Assuming, arguendo, that it is proper to balance the 
employee’s need to exercise “protected” activity against the 
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employer’s business necessity, the Board did not do so here; 
it failed in two respects. One, it ignored the compelling 
necessity for employee protection shown with respect to 
dangerous conditions attending the picketing; and two, it 
took employer’s ipse dixit that business reasons necessitated 
the discharge, when analysis of the competent evidence and 
employer’s own record contentions would have indicated 
that there was no factual basis for the conclusion that busi- 
ness necessity justified the discharges. Moreover, the Board 
erred in failing to apply the conventional rules as to burden 
of proof regarding alleged replacements, 


5. 


The instant Decision is not compatible with the Board’s 
own decision in the later Everist case, 142 NLRB No. 20. 


6. 


Had the Board given attention to the economics of the 
trucking industry it would have seen that Redwing failed 
to establish any business necessity justifying the dis- 
charges. 


ARGUMENT 


1, 


The right to respect another’s picket line falls squarely 
within the guarantees of Section 7 of the Act. The Board 


majority so holds in Supplemental Opinion herein (Supp. 
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App. 8 at 10)”. The rationale of the holding is fully devel- 
oped in our original brief filed to review the original order 
herein. Original Brief, pp. 8-19. For more recent decisions 
on the point see NLRB v. Cone Bros. Contracting Co., 317 
F. 2d 3 (CA 5, 1962); and the Board’s very recent L. G. 
Everist, Inc., 142 NLRB No. 20, April 26, 1963. We refer 
the Court to the extensive discussion of the breadth of the 
Section 7 protection’ of those who honor a picket line in 
our original brief, pp. 8-19. 


2. 


“Protected” concerted activities within the guarantee of 
Section 7,"" and 8(a) (1), may not lawfully be the basis for 


"Redwing, Intervenor before this Court, is in no position to challenge 
this holding. Redwing did not seck review of the Board’s determination 
that honoring a picket line was a Section 7 right. To the contrary, Red- 
wing’s Response to our petition to review avers that the Board’s findings, 
conclusions and orders were proper (Supp.App. 30, emphasis added). 


‘The principal cases are: NLRB v. West Coast Casket Co., 205 F. 2d 
902 (CA 9, 1953), “An employee who refuses to cross a picket line is 
** * engaging in concerted activities protected by the Act”; Cf. NLRB 
v. Montag Bros., 140 F, 2d 730 (CA 5, 1944); J. A, Bentley Lumber Co. 
v. NLRB, 180 F, 2d 641 (CA 5, 1951), enforcing 83 NLRB 803, 816-820; 
NLRB v, John Swift Co., 277 F. 2a 641, 646 (CA 7, 1960). 


For Board decisions so holding sec, for example, Cyril de Cordova & 
Bros., 91 NLRB 1121, 1135 (1950); Club Troika, Inc., 2 NLRB 90, 94 
(1936) ; Cone Brothers, ete., 185 NLRB No. 18 (1962); L. G. Everist, Inc., 
142 NLRB No. 20 (1963). 


“Sec. 7. Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through rep- 
resentatives of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other mutual aid or 
protection, and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be affected by 
an agreement requiring membership in a labor organization as a con- 
dition of employment as authorized in section 8(a)(3).” 


“Sec, 8. (a) It shall be an unfair labor practice for an employer— 


(1) to interfere with, restrain, or coerce employees in the exercise of 
the rights guaranteed in section aise 
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employer discipline unless they are unlawful," violent,” in 
breach of contract'* or “indefensible’"* because unrelated 
to legitimate worker concern and indicative of a disloyalty 
to the worker’s employer. NLRB v. Washington Aluminum 
Co., 370 U.S. 9 at 17; 8 L.Ed. 2d 298 at 304 (1962), 


The concerted activities here at issue, refusals to cross 
a picket line, do not fall within any of these exceptions. To 
the contrary, as we develop more fully in our Original 
Brief, pp. 9ff., the refusal to cross a picket line is a tra- 
ditional and valid means by which workmen seek to give 
and gain mutual support. Cf. Annotation, “Dicharge of 
employee who refused to cross picket line as unfair labor 
practice,” 31 ALR 2d 519 (1958). 


This record shows the socially desirable “mutual pro- 


tection”"’ which complainants sought in their concerted re- 
fusals to cross the V-C picket line. Between May 22, when 
the V-C strike began, and June 2, 1959, the hauling opera- 
tions normally performed by Redwing were substantially 
reduced to occasional trips (J.A. 16). On June 2, 1959, 
Redwing endeavored to resume its normal hauling opera- 
tions from and to V-C (J.A. 16). Meanwhile, Redwing’s 


Southern S.S. Co. v. NLRB, 316 U. S. 31, 86 L. Ed. 1246, 62 S. Ct. 
886, 


“NLRB v. Fansteel Metallurgical Corp., 306 U. S. 240, 83 L. Ed. 627, 
59 S. Ct. 490, 123 ALR 599, 


“NLRB v. Sands Mfg. Co., 306 U. S. 332, 83 L. Ed. 682, 59 S. Ct. 508. 
“NLRB v. International Brotherhood of Electrical Workers, 346 U.S, 
464, 477, 98 L. Ed. 195, 204, 74 S. Ct. 172. 
"Of course as all the cases cited in our 
hold, the work 
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drivers who had approached the picket line on sporadic 
trips prior to the attempted resumption of V-C operations 
“were advised that crossing the (V-C) picket lines might 
lead to trouble” (J.A. 16). One driver was surrounded “by 
about 125 pickets shouting ‘scab and p:cket line breaker’ ” 
(J.A. 17). Another driver, on approaching V-C premises 
met between 25-30 pickets who “strung themselves across 
the road” blocking passage, some pickets jumped on his 
running board and advised the driver “it would be more 
healthy if * * * he did not make the pickup” (J.A, 16). 
This driver was followed by a dozen pickets who threatened 
to assault him when he phoned to his supervisor for instruc- 
tions; he was kicked and followed for two miles (J.A. 18). 
Another driver was advised by a group of pickets that if 
he went across the picket line, “* * * we ain’t gonna prom- 
ise you what will happen,” and was told “* * * be sure to 
watch your steps” (J.A. 18). 


On the morning of June 2, as the Board found (J.A. 11), 
a convoy of eight trucks were sent by Redwing to the V-c 


premises; they were met with “attempted blocking and 


cutting off the road of Redwing’s trucks, cursing, threat- 
ening, throwing objects at drivers, strewing nails on the 
road, and the firing of a shot by an unidentified source” 
(J.A. 11, note 6). 


On and after June 2 “there was substantial damage to 
[Redwing] equipment by nails and thrown objects * * * 
[and] drivers were threatened, assaulted and shot” (J.A. 
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20). It is stipulated “that after June 2, 1959 there was 
misconduct, at and in the vicinity of the picket lines 
[violence] which created hazardous conditions of employ- 
ment for persons required to cross these picket lines” 
(J.A. 20, 53). 


In these circumstances refusals to cross the picket line 
were “concerted activities by employees for the purpose of 
trying to protect themselves” from dangerous working con- 
ditions. NLRB v. Washington Aluminum, 370 U.S. 9 at 17. 
As such, they were “unquestionably activities to correct 
conditions which modern labor-management legislation 
treats as too bad to have to be tolerated * * *”* Ibid. 


3. 


The Board properly holds, Supp.App. p. 10, that Red- 
wing “had a right to attempt to run [its] business despite 


18The shooting, and throwing iron through truck windshield occurred 
June 15, 1959. A request that the Governor provide additional protection 
was made June 17, (J.A. 52). Acid was thrown on a driver July 17 (J.A. 
52, 53). Redwing obtained injunction against violence from Florida State 
Court on June 22. (Supp. App. pp. 60ff.) 

The Statute in $502 provides: 

“Sec. 502. Nothing in this Act shall be construed to require an 
individual employee to render labor or service without his consent, 
nor shall anything in this Act be construed to make the quitting of 
his labor by an individual employee an illegal act; nor shall any 
court issue any process to compel the performance by an individual 
employce of such labor or service, without his consent; nor shall the 
quitting of labor by an employee or employees in good faith because 
of abnormally dangerous conditions for work at the place of employ- 
ee of such employee or employees be deemed a strike under this 

ct.” 

The Act thus specifically recognizes the preferred status to be given 
the worker who in good faith seeks to avoid abnormally dangerous con- 
ditions of work. 

The Board does not mention this point in its Supplemental Decision. In 
the earlier decision the Board concluded, contrary to the Trial Examiner, 
that “abnormally dangerous” working conditions within the meaning of 
§502 did not exist. This conclusion is patently erroneous, as the undis- 
puted facts set out above demonstrate. Cf. our Original Brief, pp. 20-23. 
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the sympathetic activities of the drivers here involved.” 
But the Board errs when it equates the employer’s “right 
to run his business” with the right to discipline and dis- 
charge employees for engaging in “protected activity.” 
The right to run his business is not the right to deny em- 
ployees Section 7 rights. 

Every exercise of a Section 7 right to some extent im- 
pinges upon an employer’s “rights.” Doubtless any employer 
could more profitably operate if he could fire all his union 
personnel, or if he could avoid the duty to bargain. Yet his 
assertion that “economic necessity” requires discrimination, 
or refusal to bargain, or any other unfair labor practice, 
does not permit his avoidance of his statutory duty. 


Heretofore the cases have all held that rights guaranteed 


by the statute enjoy a preferred position. Twenty-five 


years ago it was established that mere assertion of “eco- 
nomic necessity” could not justify discharge. For example, 
NLRB v. Star Publishing, 98 F. 2d 18 (CA 9, 1938) held: 


“The respondent further contends that it was neces- 
sary to make the transfer, and thus engage in the un- 
fair labor practice because its business would other- 
wise be disrupted, and therefore, under all the facts, 
the transfer was excusable. We think, however, the act 
is controlling. The act prohibits unfair labor practices 
in all cases. It permits no immunity because the em- 
ployer may think that the exigencies of the moment 
require infraction of the statute.” 


The Board errs in holding that discharges for engaging 
in a Section 7 right may be justified upon the respondent’s 
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bare assertion that the discharges were necessary “to con- 
tinue [Respondent’s] business dealings with V-C.”7: 


In the instant case the Board applies an entirely different 
test than is uniformly applied in conventional 8(a) (3) 
cases. The employer’s mere ipse dixit that an employee is 
discharged for “business reasons” is always tested against 
the record facts to determine the bona fides of the em- 
ployer’s assertion.:’ Yet the Board here accepts the em- 
ployer’s assertion without so much as reference to the 
record facts to ascertain whether there is actual basis for 
the claimed “business necessity” to discharge. 


4. 

Assuming arguendo that it is proper to balance the em- 
ployee’s need for concerted activity against the employer’s 
need to avoid disruption of his business; the Board here 
failed in that function, A proper balancing of these inter- 
ests would have required the noting on the one hand the 
context of violence which made it in the essential self- 
interest of the drivers to avoid the picket line. See pp. 12-14, 
supra. On the other hand, had the Board actually balanced 
the interests, it would have inquired into and made findings 
with respect to the actual business necessity for the intru- 
sion upon the employee’s rights, Here it did neither, 


Instead, the Board accepted employer’s ipse dixit that 
business necessity dictated the discharges. Redwing’s presi- 
dent, Mendez, told complainants Bennett and Spivey that 


“*Board’s Supplemental Decision and Order, 187 NLRB No. 162, at 
p. 4, Supp. App. 13. 

“NLRB v. Jackson Tile Mfg. Co., 282 F. 2d 90 (CA 5); NLRB v, 
Ryratlord Furniture Corp., 202 F. 2d 884 (CA 5); Supreme Bedding, 93 
N 6. 
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he had no alternative but to replace them with other driv- 
ers (Supp.App. 12); and the Board recites this as con- 
vincing evidence that Respondent terminated the drivers 
“solely to continue their business dealings with V-c” 
(Ibid 13). But the record shows that Mendez had no per- 
sonal knowledge of the situation**—that it was actually 
Pierola who handled the matter (J.A. 88ff.; Supp.App. 35). 
As Mendez admitted, “when you put Mr. Pierola up here 
he will be more qualified to answer that question than I 
am” (Supp.App. 37). 


Mendez asserted (J.A. 54) and the Board found 
(Supp.App. 12) that complainants’ trucks were manned 
by transfers from other runs and “some” new drivers. This 
conclusionary testimony is not Supported by supervisor 


Pierola who actually handled the matter, and who makes 
clear that other Redwing drivers were transferred to han- 
dle the work (J.A. 89). 


Similarly, the crucial finding (Suppl. Decision, p. 4) 
that the “Respondents terminated * * * the drivers * * * 
solely to continue their ( respondents’) business dealing 
with V-C” is not supported by, but is contrary to, the rec- 
ord evidence. 


The respondent did not initially hire new employees to 
handle the V-C deliveries.:: Instead it transferred others 


“Cf. Supp. App. 34, 35, 37. 


“President Mendez asserted that complainants’ trucks were manned by 
transfers from other runs and “some” new drivers (J.A. 54). This con- 
clusionary testimony is not supported by Dispatcher Pierola, who actually 
handled the matter. He did not testify that any new employees were 
hired to handle the work. Rather, he makes clear only that others of re- 
spondents’ drivers were transferred to handle the work (J.A. 89, 101- 
102). 
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of its drivers from its other runs. No reason is even sug- 
gested as to why the eight drivers who exercised the Sec- 
tion 7 right could not have been transferred to the runs 
from which their “replacements” were transferred. Indeed, 
the need, even for transfer, is doubtful, for it is not clear 
that V-C was demanding immediate trucking.** Respond- 
ents’ president, Mendez, testified: 
“Sometimes we haul for a week Your Honor and 
sometimes not for two weeks. Sometimes if the silos are 


full we don’t run for a week and sometimes it will be 
two weeks, 


“TRIAL EXAMINER: Were the silos full at this 
time? 


“THE WITNESS: I don’t know * * *.” (J.A. 152.) 


The respondents serviced many other places or companies 
other than Virginia-Carolina. Although this issue, as such, 
was not litigated, one will find references to the following 
places or employers in the record: Brewster (J.A. 43); 
Royster (J.A. 48; 127): Temarock (J.A. 42; Supp.App. 
42-43) ; Mulberry (J.A. 96) ; Davidson Chemical (J.A. 70) : 
Armour Fertilizer (J.A. 64, 105; Supp.App. 48); and 
Tampa Marine (J.A. 105). Thus, the record is clear that 
other work was available to the employees who refused to 
go across the picket line. Indeed, there was clearly at least 


19 


one other run from which six or seven employees were 
transferred in order to do the Virginia-Carolina work at 
the time the dischargees engaged in their protected con- 
certed activity (J.A. 89-90, 101-103). 


Respondent’s counsel admitted at the hearing in March, 
1960," that any of the discharged drivers “could come back 
to work any time he wanted to when he agreed to cross the 
picket line” ( Supp.App. 46-47) 24 Similarly, complainants 
were told they could come back to work, but only if they 
would agree to cross the V-C picket line. Thus, at J.A. 108- 
109: 


“Q. Did you ever go back to Rockana and ask for 
work? 


“A. I called back a day or two later like he had asked 
me to do. 


“Q. Like who had asked you to do? 
“A. Like Mr. Pierola had asked me to do. 


“Q. Yes, all right. 


“A. (Continuing) And I asked him if he had any- 
thing for me to do and he said, ‘Yes if you want to go 
into VC,’ and J said, ‘I have already told you I ain’t 
going in there,’ and I said, ‘You have Tenarock don’t 
you?’ and he said, ‘Yes, what if Tenarock goes on 
strike?’ and I said, ‘Well it would be the same thing, 
I ain’t going in there,’ and he said, ‘Well, after it is all 
over with maybe I’ll have something for you, I don’t 
know.’ ” 


**The discharges were in June, 1959, 


“6Three of the drivers were told they could come back to work, but 
only if they agreed to cross the V-C picket line (J.A. 108ff. 125). 
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This is the antithesis of a position that discharge was 
necessary to continue respondent’s business; and is tacit 
admission that the drivers had not been replaced and that 
respondent’s motive was to deny these drivers that which 
the Board has now denominated a “protected” Section 7 
right. 


The record clearly reflects that the complainants refused 
only the Virginia-Carolina work so long as the picket line 


was there, They refused no other work and this is not con- 
tested by any of the company witnesses, What the company 
could have done, had it actually been motivated to protect 
its business, rather than to visit reprisal, is probably best 


summed up in the testimony of dispatcher Pierola at J.A. 
101-103: 

“A. These seven boys were permanently assigned to 
this run and when these fellows refused to go I had to 
transfer men from the other run to this one. 

“Q. And other work had to suffer as a result of that? 

“A. Other work had to suffer, right. 

“Q. And these boys could have done that other work, 
right? 

“A. Well had these boys gone through the line no 
work would have suffered. 

“Q. Yes I agree with that. 


“A. (continuing) But this other work had to suffer 
because these fellows pulled out and refused to do the 
work what they had been assigned and I had to pull the 
men from the other job to take care of this which was 
the important thing at the time. 
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“Q. Did they ever refuse to do any other work that 
day? 

“A. No sir they didn’t refuse any other work except 
they wouldn’t cross the VC picket line. 

“TRIAL EXAMINER: Was there any reason why 
they were not capable of doing the other work? 


“THE WITNESS: No sir they were capable of doing 
the other work but as I said sir they were permanently 
assigned to this. 


“TRIAL EXAMINER: But was there some reason 
why these seven men couldn’t do the work that these 
men were doing before you took them off? 


“THE WITNESS: No sir. Of course I had to pull 
these other fellows that were in no way connected with 
pulling these runs to come in and do so, 


“TRIAL EXAMINER: But these men could have 
ne the work of the men that you pulled off of this 
other run couldn’t they? 


* * * * * 


“THE WITNESS: Yes sir they could have done the 
work.” (Emphasis added. ) 

Indeed, at least two of the dischargees had been hauling 
to Davidson and Tenarock (J.A. 70, 86), rather than V-C, 
and were transferred to the V-C haul—where they exer- 
cised their Section 7 rights. No reason appears why they 
could not have been returned to their original hauls, Ac- 
tually, the respondent’s business interests would have been 
better served by assigning the dischargees to the “other 
work” which “had to suffer” because of transfers to the 
V-C haul. Obviously it was less of a financial burden to 
assign the dischargees to other “runs” than to hire new 
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employees or to run the business with an employee short- 
age. It is thus clear that the discharges were not in the 
respondent’s business interests. They were clearly in re 
prisal for the exercise of a “protected” right. 


We have searched the record for any support for the key 
finding that the respondents discharged the drivers “en- 
tirely for the purpose of continuing their business opera- 
tions.” There is none? Indeed, Mendez, to whom the Sup- 
plemental Decision (at p. 4) attributes such position, did 
not make any such claim at the hearing. To the contrary, 
he asserted erroneously that the drivers had “quit” (J.A. 
151). This same employer pattern was attempted to no 
avail in the Cone Bros. case, 317 F. 2d 8 at 7, for the Court 
held: 

“The fact that the men were discharged by round- 


about means and circumlocution, telling them that they 
had “quit” avails the employer nothing.” 


As Redwing’s brief (Supp.App. 59) acknowledges “a 
large majority (of the Redwing drivers) actually per- 
formed the work in question.” If this is so, how it it pos- 
sible that the discharges were necessary to continue busi- 
ness dealings with V-C? 


The Board’s conclusion that the discharges were moti- 
vated “solely to continue the business dealings with V-C 
(Supp.App. p.13) was not based on any contention made 


2"7We have demonstrated, above, that Mendez’ conclusions as to new 
hires to handle the business were not supported by the specific testimony 
of Pierola, who actually handled the matter. See Pp. 17, supra. And Men- 
dez’ self-serving statements to Bennett and Spivey, reported in the Sup- 
plemental Decision, p. 4, as having “no alternative but to replace them 
with other drivers,” is likewise self-serving ipse dizit, contrary to the 
record facts. 
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by Redwing. For Redwing’s Answer admitted the discharge 
(Answer, 7, Supp.App. 52), but did not assert any busi- 
ness necessity therefor despite the requirement of the 
Board’s Rules that respondent “explain each of the facts 
alleged in the complaint,” NLRB Rules, Series 8, $102.20. 
To the contrary, the whole thrust of the Redwing defense 
as shown by the entire record was that the complainants’ 
activities were not “concerted,” and, alternatively that they 
were not “protected,” and finally that complainants “quit.” 
See Redwing’s Brief and Argument to the Board at Supp. 
App., pp. 54ff. Cf. Supp.App. 46. 


Indeed Redwing’s assertion to the Board was, Supp.App. 
p. 55: “* * * normal Operations of these Respondents | Red- 
wing], insofar as their contract with V-C is concerned, 
were carried on during the entire period of the strike with 
the exception of the time that the facilities of V-C were 
closed.” 


Accordingly, it appears that the Board itself constructed 
the defense of “business necessity,” and having asserted it, 
held it to be controlling—indeed to override the Section 7 
“protection” of employees—despite the fact that the record 
evidence and Redwing’s own assertions affirmatively 


**The rules provide, §102.20: 
“Sec. 102.20 Answer to com 
gations not deni 


be deemed 
so found by the Board, unless 
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showed that business necessity was not served by the dis- 
charges. Again, what the Fifth Circuit held in Cone is ap- 
posite; 317 F. 2d at 8: 


“* * * Moreover, while we recognize the respondent’s 
right to attempt to run its business in spite of the 
sympathetic activities of its drivers, we find no evidence 
in this case that such was the fact, that is, that the re- 
Spondent in doing what it did acted only to preserve 
the efficient operation of its business, For all that ap- 
pears in the record, other drivers were on duty and 
available who, like driver Coppola, would have no com- 
punction about crossing the picket line of Florida Pre- 
stressed.” 


5. 


The explication of the Redwing holding which the Board 
included in its recent Everist Decision, 142 NLRB No. 20 


(April, 1963) cannot be squared with the language of the 
Redwing Opinion or the Redwing record. In Everist the 
Board said; D-5325, Slip Opinion, p. 4: 


“* * * in Redwing, the Board found that an employee’s 
refusal to cross a picket line was protected activity. 
Redwing holds, in effect, that a ‘discharge’ for refusal 
to cross a picket line is an exception to the general rule 
that employees may not be discharged for engaging in 
protected concerted activity. It is therefore not a dis- 
charge for cause, but merely a permissible act in fur- 
therance of the employer’s overriding right to keep his 
business going by replacing such employees. To this ex- 
tent, at least, the employees involved herein are similar 
to economic strikers, who may also be replaced by an 
employer to permit continued operation of the business 
but who, if not permanently replaced, are entitled to 
reinstatement upon unconditional application. It fol- 


25 


lows, therefore, that where, as here, no permanent re- 
placement has occurred at the time the claimants un- 
conditionally apply for reinstatement so that their jobs 
are still available, the employer is obligated to return 
them to work. In light of its continued need for em- 
ployees, the Respondent’s argument that it was seeking 
to replace the claimants in order to operate its business 
falls and its refusal to reinstate them because of their 
refusal to cross a picket line necessarily constitutes a 
penalty for engaging in that protected activity. Accord- 
ingly, we find that by its conduct the Respondent vio- 
lated Section 8(a) (1) of the Act.” 


Had this rationale actually been followed in Redwing, 
complainants could not have been permanently terminated 
for (1) Pierola testified they were not replaced by “new” 
employees; rather others were transferred to their assign- 
ments. See p. 20, supra; (2) the Redwing supplemental 
Opinion specifically eschews the very distinction between 
“replacement” and “discharge,” Supp.App., p. 11,2" which 
it applies in Everist, 


The law is well settled that the question of replacement 
of employees engaging in a protected activity is an affirm- 
ative defense which must be proven by the respondent, This 
is with good reason. Only recently the Board stated, “Proof 
that jobs were unavailable was an affirmative defense, and 


*°In the Supplemental Opinion in Redwing the Board says, Supp. App. 
11% 


p. 

place- 

stance, 

Is, Where it is clear 

to preserve efficient 

Services of the em- 

short period there- 

scheduled 

work, we can s solely on 

the basis of the precise words, i.e., acement or discharge, used 

by the employer or the chronologic rder in which the employer 
terminated and replaced the employees in question,” 
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that burden of establishing it rested upon the respondent 
company. * * * This is also appropriate because the re 
spondent hired the replacements and it was therefore in a 
better position than the General Counsel to show when the 
hiring occurred.” New Orleans Roosevelt Corporation, 182 
NLRB 248, 250. The rationale applies equally to the instant 
case, 


We respectfully insist that Redwing’s drivers are to have 
their case tested by the same standard as Everist. 


6. 


Whether viewed narrowly and limited to the context of 
this particular record, or broadly in the context of the facts 
of industrial life in the trucking industry, it does not make 
sense to hold that, on the one hand, a driver engages in a 


“protected” Section 7 activity in refusal to cross a picket 
line; yet, on the other, he may be discharged on the em- 
ployer’s bare assertion that such activity interferes with 
the conduct of the carrier’s business. 


At least in the trucking industry, one who honors a pri- 
mary picket line visits upon his employer economic incon- 
venience which is incidental, and is most cases, infinitesi- 
mal. A trucker’s refusal to cross a picket line differs in 
economic disadvantage to his employer from such refusal 
by a building tradesman or industrial employee. The lat- 
ter’s refusal to cross a picket line at his work station results 
in total withholding of his services. For this is his only 
work station. It may be relatively easy for an employer of 
building tradesmen or the industrial employer to establish 


27 


factually that the honoring of a picket line requires replace- 
ment or even discharge. But the trucking employer is met, 
not with total abandonment of work—but merely with the 
inconvenience of making other arrangements (by super- 
visors, independent contractors, or others of his own em- 
ployees) for the temporary period that his customer js 
beset by a picket line. 


A common carrier Serves hundreds of customers. If one 
of these customers is the subject of picketing, it may be that 
some of the carriers’ drivers will not serve that particular 
customer. But the driver remains available to serve the 
hundreds of others. And the carriers’ difficulty is minima] 
in finding other means of serving the customer beset by 
the picketing. Supervisors, independent contractors, or em- 
ployees to whom a picket line is not significant are ordinari- 
ly—almost always—available to perform the service at 
minimum inconvenience to the carrier. If they are not—and 
the carrier can demonstrate the necessity of discharge or 
replacement to perform his duties as a carrier, then dis- 
charge or replacement may be in order: but surely not until 
the carrier’s demonstration of such necessity. 


If the instant decision stands the drivers’ right to honor 
a picket line is gone. For a carrier wil] always assert the 


r 


“necessity” of Serving the customer. Surely, a Section 7 


right is entitled to the preferred position which will place 


upon the carrier the burden of justifying its denial. The 
instant decision which gives lip service to the employees’ 
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right, but fails to vindicate it, should be reversed and the 
Board required to place upon the employer the burden of 
justifying his denial of Section 7 rights. 


Nor can the instant decision be justified on the basis of 
the boycott proscriptions of Section 8(b) of the Act. See 
Meter Pohlman Furniture Co. v. Gibbons, 283 F. 2d 296 
(CA 8, 1956). And even if the rationale by which the 
Board decided Brown and Patton, 140 NLRB No. 186 and 
No. 137 (pending here on review as Cases Nos, 17,662, 
17,663), be here applied, the drivers’ right to respect the 
primary picket line at V-C would be vindicated by the pro- 
viso to 8(b) (4),°° which the Board currently views in Pat- 
ton and Brown as validating employee refusal to cross a 
picket line at the premises of “another employer who has 


been struck by his own employees, where the strike has 
been ratified or approved by their representative, * * * ete.” 
Patton Slip Opinion, p. 9. 


In sum, this record shows a concerted activity, protected 
by S7 and 8(a) (1), and within the proviso to 8(b) (4). The 
Board’s curious holding that the “protected” activity is not 
worthy of the Boards’ protection should be set aside, and 
the employees should be afforded the protection which the 
statute grants. 
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CONCLUSION 


If the employees in this case are deprived protection of 
the Act due to the alleged business needs of the respondents, 
there will be no cases in which employees who exercise the 
legally protected right to refuse to cross picket lines of an- 
other employer will be protected, and the lip service paid 
the protected nature of their conduct will be nothing more 
than that. Without proof of any kind, employers will be 
able to discharge such employees with immunity by merely 
stating that “business reasons dictated the decision.” 


Accordingly, for the reasons stated, we respectfully re- 
quest the Court to reverse the Board and order reinstate- 
ment and back pay. 
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STATUTES INVOLVED: 
Section 2 (3) of the Act provides: 


“The term ‘employee’ shall include 
and shall not be limited to 
ticula ; 


not obtained any 
equivalent employ- 
ndividua] employed 
the domestic service 


Section 2 (9) of the Act provides: 


“The term ‘labor dispute’ includes any controversy 
concerning terms, tenure or conditions of employment, 
or concerning the association or representation of 
persons in negotiating, fixing, maintaining, 


Section 7 of the Act provides: 


“Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except 
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to the extent that such right may be affected by an 
agreement requiring membership in a labor organiza- 
tion as a condition of employment as authorized in 
section 8 (a) (3).” 


Section 8 (a) (1) of the Act provides: 


“It shall be an unfair labor practice for an em- 
ployer— 


“(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7.” 


Section 8 (b) (1) of the Act provides: 


“It shall be an unfair labor practice for a labor 
organization or its agents— 


“(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7: Pro- 
vided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules with 
respect to the acquisition or retention of membership 
therein; or (B) an employer in the selection of his rep- 
resentatives for the purposes of collective bargaining 
or the adjustment of grievances,” 


Section 8 (b) (4) of the Act provides, in part, as follows: 


“It shall be an unfair labor practice for a labor 
organization or its agents— 


* * * * * 


“to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an 
industry affecting commerce to engage in, a strike or 
a refusal in the course of his employment to use, man- 
ufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities 
or to perform any services; or (ii) to threaten, coerce, 
or restrain any person engaged in commerce or in an 
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industry affecting commerce, where in either case an 
object thereof is: 


* * * * * 


“(B) forcing or requiri 
using, Selling, handling, 
roducts of 


not otherwise unla: 
picketing; 


“Provided, That nothin 
tion (b) shall be 


Section 13 of the Act provides: 


“Nothing in this Act, except as 
vided for herein, ‘shall be 


Section 502 of the Act provides: 


“Nothing in this Act shall be constry 
an individual employee to render labor or 
out his consent, nor shall anything in 


ed to require 
Service with- 
this Act be 
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construed to make the quitting of his labor by an indi- 
vidual employee an illegal act; nor shall any court 
issue any process to compel the performance by an 
individual employee of such labor or service, without 
his consent; nor shall the quitting of labor by an 
employee or employees in good faith because of abnor- 
mally dangerous conditions for work at the place of 
employment of such employee or employees be deemed 
a strike under this Act,” 


